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ALLEGATIONS OF SELECTIVE PROSECUTION:
THE EROSION OF PUBLIC CONFIDENCE IN
OUR FEDERAL JUSTICE SYSTEM

TUESDAY, OCTOBER 23, 2007

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON CRIME, TERRORISM,
AND HOMELAND SECURITY
SUBCOMMITTEE ON COMMERCIAL
AND ADMINISTRATIVE LAW,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittees met, pursuant to notice, at 10:10 a.m., in
Room 2141, Rayburn House Office Building, the Honorable Robert
C. “Bobby” Scott (Chairman of the Subcommittee on Crime, Ter-
rorism, and Homeland Security) presiding.

Present from the Subcommittee on Crime, Terrorism, and Home-
land Security: Representatives Scott, Waters, Delahunt, Johnson,
Jackson Lee, Davis, Baldwin, Sutton, Forbes, Gohmert, Coble,
Chabot, and Lungren.

Present from the Subcommittee on Commercial and Administra-
tive Law: Representatives Conyers, Sanchez, Johnson, Lofgren,
Delahunt, Watt, Cohen, Cannon, Jordan, and Keller.

Staff present: Bobby Vassar, Chief Counsel, Subcommittee on
Crime, Terrorism, and Homeland Security; Michone Johnson, Chief
Counsel, Subcommittee on Commercial and Administrative Law;
Eric Tamarkin, Majority Counsel; Mario Dispenza, Majority Coun-
sel; and Veronica Eligan, Professional Staff Member.

Mr. ScoTT. The hearing will come to order.

Good morning. I am pleased to open this hearing on Allegations
of Selective Prosecution: The Erosion of Public Confidence in our
Federal Judicial System.

For some months now, we have been looking at the issue of
whether some United States attorneys were fired because of their
unwillingness to bring politically based prosecutions. Of course, if
there is evidence that some U.S. attorneys were fired for their fail-
ure to bring politically based prosecutions, that leaves the question
of whether any of those not fired kept their jobs because they were
willing to bring such prosecutions.

Today’s hearing focuses on this aspect of the question as the con-
tinuing investigation of the issue of whether there is inappropriate
politicization within the Department of Justice and looking at in-
stances in which prosecutions appear to have been politically moti-
vated.
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United States Supreme Court Justice Robert Jackson once said,
“While the prosecutor at his best is one of the most beneficent
forces in our society, when he acts from malice or other base mo-
tives, he is one of the worst. Therefore, he should have as nearly
as possible a detached and impartial view of all groups in his com-
munity.”

Unfortunately, however, evidence has come to light that the
United States Department of Justice may be falling far short of
holding a detached and impartial view. Allegations have risen that
U.S. attorneys have aggressively investigated political opponents
for activity that was only technically criminal or not even criminal
at all, then timed the announcement of indictments to affect elec-
tions.

U.S. attorneys have also been accused of selectively prosecuting
only Democrats for activities in which Republicans have engaged in
similar activities. In fact, the latest statistics in one study that we
will hear today showed that of 375 investigations of political can-
didates and officeholders initiated under the Bush administration’s
Department of Justice, 80 percent have been against Democrats,
and this disparity in the department’s focus calls its objectivity into
question.

We have researched the trend and uncovered a number of dis-
turbing incidents that raise questions as to the department’s im-
partiality, and since we announced plans to conduct this hearing,
a steady flow of cases has come to our attention that deserve atten-
tion, but time prohibits us from detailing them fully.

We will hear about a number of specific cases today, but I want
to focus briefly on just one case that highlights both the doubtful-
ness and the selectiveness of prosecutorial activity.

Paul Minor was a major Democratic contributor in Mississippi
and a trial lawyer who had won two major lawsuits against compa-
nies that may have been involved with the U.S. attorney. He was
indicted for guaranteeing loans and providing houses for Mis-
sissippi Supreme Court Justice Oliver Diaz. The justice had re-
cently won an election to the Mississippi high court over a close
friend of the U.S. attorney’s and was indicted on corruption charges
for his dealings with Paul Minor.

Like a number of other cases we will hear today, the indictments
were announced 90 days before a major election, in this case the
2003 gubernatorial election, and that announcement was widely
seen as an attempt to paint the Democratic Party as corrupt. The
dubiousness of the allegations comes from the fact that although
there were, in fact, financial dealings between Paul Minor and the
justice, there was no evidence of influencing the justice or even an
attempt to influence him.

The prosecution offered no evidence that the justice presided over
any cases that Paul Minor brought before the court. Moreover, in-
vestigators never even interviewed the justice’s fellow jurists to de-
termine whether he had improperly influenced any cases involving
Paul Minor or anyone associated with him.

And, finally, the activity for which Paul Minor was indicted had
been commonplace in Mississippi, and prosecutions for such impro-
priety had never been brought in the past. Ultimately, Paul Minor
and the justice were acquitted of any charges of activity between
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them. However, the acquittal was long after the Mississippi guber-
natorial race, which was won by the Republican candidate.

The allegation of selectivity in the case stems from the fact that
the U.S. attorney apparently ignored activity of a major Republican
contributor and brother-in-law to a Republican U.S. senator. The
Republican contributor also made loans to the justice and was Paul
Minor’s co-owner of the very building that the justice used as his
residence for which Paul Minor was indicted. Yet the Republican
contributor was not even investigated, let alone indicted.

In fact, when the investigating FBI agent brought the evidence
about this very Republican contributor to the attention of the U.S.
attorney, the agent was transferred to an antiterrorism unit in
Guantanamo Bay, Cuba, and was replaced by an agent who had
contributed to the Republican Governor Haley Barbour’s campaign.

Mr. Minor had entered a lengthy and articulate motion to dis-
miss the charges against him, which the trial court did not grant.
However, without objection, I would like to enter Mr. Minor’s Mo-
tion to Dismiss on the record so the details of the allegation here
can be fully recognized.

This is just one of a growing list of cases in which U.S. attorneys
have allegedly attacked political rivals, while allowing similar ac-
tivity by its allies to go unchallenged. It is incumbent upon us as
part of our congressional oversight responsibilities to determine to
what extent these determined allegations are true, and that is why
we are holding this hearing.

I would like to now recognize my friend and Virginia colleague,
the distinguished Ranking Member of the Subcommittee, the Hon-
orable Randy Forbes who represents Virginia’s Fourth Congres-
sional District.

Mr. FOrBES. Thank you, Mr. Chairman.

Mr. Chairman, today is another sad and embarrassing day for
the Judiciary Committee. Rather than focusing on important issues
to the American people, such as the rise in violent crime, the threat
of terrorism, violence on college campuses, the increase in inter-
national gangs, the invasion of Chinese espionage agents into our
country, the majority is wasting our time to try and create smoke
W}iere there is no fire and deal once again with politics, politics and
politics.

It is sad to see how the historical traditions surrounding the Ju-
diciary Committee have been jettisoned in favor of partisanship, all
to the detriment of the American people. Is it any wonder why
Congress’s approval ratings are so low right now?

So we bring in our usual cadre of witnesses, and we have hear-
ings on things that we never did before: ongoing trials. We bring
people in here, and then we limit the cross-examination to these
fine men to 5 minutes apiece. Wouldn’t that be wonderful if you
could be in a trial setting, some of the very trials that the Chair-
man mentioned earlier, but you could say to the attorneys who
were doing the cross-examination, “But you are only going to have
5 minutes to ask these people any questions,” and, also, it would
be good because prosecutors have barred most of these cases from
coming in here and putting on their side of the story.

This hearing is not a review of the abuse of prosecutorial discre-
tion. We have raised that for months now. If it were, we would be
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examining the Duke Lacrosse players where the defendants were
fully exonerated and the prosecutor disbarred.

Some of these cases, we have situations where you had individ-
uals brought before a court, the judge tried the case, the jury found
them guilty, they were sentenced, they have an appeals process to
go through, and yet we want to look at that. But in other cases,
we have situations, as in the Nifong case and the Duke players,
where they have been completely exonerated.

Have we listened to that? Have we looked at that? No. Have we
heard anything about the political prosecutorial discretion that was
used in the Texas case against Tom DeLay? No. Have we looked
at the situation in Louisiana where this Subcommittee went down,
refused to take testimony on it, but they actually came to another
hearing we had, and the concern there was that individuals, the
police and members of the chamber of commerce were saying that
the prosecutors were not prosecuting corruption, that, in fact, only
12 percent of the people arrested or less than 12 percent ever went
to jail.

But we do not want to listen to those cases. Instead, we are sit-
ting here while the majority embraces baseless claims made by
criminal defendants who have no other forum in which to allege
prosecutorial misconduct. This is not a surprise. These ridiculous
claims have turned the Judiciary Committee into judge and jury of
criminal prosecutions. I cannot think of a more inappropriate abuse
of this great institution.

In its zeal to make mountains out of molehills, the majority is
questioning the conviction of former Alabama Governor Don
Siegelman, who was found guilty beyond a reasonable doubt of
bribery, mail fraud and conspiracy by a jury and sentenced to 7
years in prison. Governor Siegelman was found to be a corrupt poli-
tician who sold his public office for money. He was prosecuted by
a career prosecutor. He was found guilty by a jury of his peers and
sentenced by a Federal judge with a record of fairness.

I ask unanimous consent, Mr. Chairman, that statements by U.S.
Attorney Leura Garrett Canary and Acting U.S. Attorney Louis V.
Franklin be submitted for the record.

Mr. Scort. Without objection.

[The statements of Ms. Canary and Mr. Franklin follow:]



PRESS RELEASE
" Office of the
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Middle District of Alabama
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P. 0. Box 197 L Montgomery, Alabama 36101 . 334/223-7280

Contact Bertha Mocre
Acting Press Officer
(334) 223-7280

May 16, 2002

The following is a statement from United States Attorney
Leura Garrett Canary:

“There has been recent speculation in the press as to
whether T will recuse myself from certain matters that may or may
not be pending in my office. While it would not be appropriate
for me to discuss any investigations that may or may not be under
review in my office, I can tell you that in circumstances in
which recusal issues are raised, 1 will discuss the propriety of
my involvement with the Department of Justice and have done so in
connection with recent inquiries. As td any matters pertaining
to any current investigation of state officials or matters of
state government which may or may not be underway, the Department
of Justice has advised me that no actual conflicts of interest

exist. However, out of an abundance of caution, I have requested

Alabama Rules of Professional Conduct, Rule 3.6, requires a
statement explaining that the charge is merely an accusation and
that the defendant is presumed innocent until and unless proven
guilty.




that I be recused to avoid any question about my impartiality.
It is of the utmost importance to me, as a United States
Attorney, that the people in the Middle District of Alabama and
throughout the State have confidence in the manner in which
matters are handled by me and by the office I serve and that no
one has a basis under which to question the integrity of any
investigation undertaken by my office. To that end, the
Department has assigned responsibility for the supervision of any
investigation regarding state officials or matters of state
government to First Assistant United States Attorney Charles R.
Niven. In addition, if such investigation were to develop or
exist, the Department’s Criminal Division, Public Integrity
Section, will play a significant role in the conduct of such
investigation. I am confident these measures adeguately address

any coricerns the public may have.”

Alabama Rules of Professional Conduct, Rule 3.6, reguires a
statement explaining that the charge is merely an accusation and
that the defendant is presumed innocent until and unless proven
guilty.




Department of Justice

Acting United States Attorney Louis V. Franklin, Sr.
Middle District of Alabama

FOR IMMEDIATE RELEASE CONTACT: Retta Goss
Telephone (334) 223-7280
www.usdoj.gov/usao/alm Fax (334) 223-7560

Cell (334) 546-1930

STATEMENT OF LOUIS V., FRANKLIN, SR.
ACTING U.S. ATTORNEY IN THE SIEGELMAN/SCRUSHY PROSECUTION

“Neither I nor the U.S. Attorney’s Office for the Middle District of Alabama (MDAL) have
heretofore seen the affidavit referenced in Time’s article, initially entitled “Rove Linked to
Prosecution of Ex-Alabama Govermnor,” and later changed to “Rove Named in Alabama
Controversy,” stated Louis V. Franklin. “Thus, I cannot speak to the affidavit itself or to the
specific allegations made by Dana Jill Simpson except to say that its timing is suspicious, and
other participants in the alleged conversation say it didn’t happen, most notably Terry Butts, who
represented Richard Scrushy during the trial of this case.

I can, however, state with absolute certainty that the entire story is misleading because Karl
Rove had no role whatsoever in bringing about the investigation or prosecution of former
Governor Don Siegelman. It is intellectually dishonest to even suggest that Mr. Rove influenced
or had any input into the decision to investigate or prosecute Don Siegelman. That decision was
made by me, Louis V. Franklin, Sr., as the Acting U.S. Attorney in the case, in conjunction with
the Department of Justice’s Public Integrity Section and the Alabama Attomey General’s Office.
Each office dedicated both human and financial resources. Our decision was based solely upon
evidence in the case, evidence that unequivocally established that former Governor Siegelman
committed bribery, conspiracy, mail fraud, obstruction of justice, and other serious federal
crimes.

Our decision to prosecute Don Siegelman and Richard Scrushy was based upon evidence
uncovered by federal and state agents, as well as a federal special grand jury which convened in
the case. The investigation was precipitated by evidence uncovered by a Mobile investigative
reporter, Eddie Curran, and a series of stories written by him. The investigation began about the
time an article appeared in the Mobile Press-Register alleging an improper connection between
then-Govemor Siegelman and financial supporter/businessman/lobbyist, Clayton “Lanny”
Young, months before Leura Canary was appointed as the U.S. Attorney for the MDAL.

When the investigation first began, Leura Canary was not the U.S. Attomey for the MDAL.
Initially, the investigation was brought to the attention of the Interim U.S. Attorney, Charles
Niven, a career prosecutor in the U.S. Attorney’s Office. Niven had almost 25 years of
experience as an Assistant U.S. Attorney in the office prior to his appointment as Interim U.S.
Attorney upon U.S. Attorney Redding Pitt’s (currently attorney of record for Defendant
Siegelman in this case) departure.



Ms. Canary became U.S. Attorney in September 2001. In May 2002, very early in the
investigation, and before any significant decisions in the case were made, U.S. Attomey Leura
Canary completely recused herself from the Siegelman matter, in response to unfounded
accusations that her husband’s Republican ties created a conflict of interest. Although
Department of Justice officials reviewed the matter and opined that no conflict, actual or
apparent, existed, Canary recused herself anyway to avoid even an appearance of impropriety. I,
Louis V. Franklin, Sr., was appointed Acting U.S. Attorney in the case after Charles Niven
retired in January 2003. I have made all decisions on behalf of this office in the case since my
appointment as Acting U.S. Attomey. U.S. Attorney Canary has had no involvement in the case,
directly or indirectly, and has made no decisions in regards to the investigation or prosecution
since her recusal. Immediately following Canary’s recusal, appropriate steps were taken to
ensure that she had no involvement in the case. Specifically, a firewall was established and all
documents relating to the investigation were moved to an off-site location. The off-site became
the nerve center for most, if not all, work done on this case, including but not limited to the
receipt, review, and discussion of evidence gathered during the investigation.

After Canary’s recusal, the investigation proceeded much like any other investigation. Federal
and state agents began tracking leads first developed by investigative reporter Eddie Curran,
leads that eventually led to criminal charges against local architect William Curtis Kirsch,
Clayton “Lanny” Young, and Nick Bailey, an aide to the former Governor. Kirsch, Young, and
Bailey pled guilty to informations charging violations of federal bribery and/or tax crimes on
June 24, 2003.

Armed with cooperation agreements from Bailey, Young and Kirsch, the investigation
continued. In June 2004, a special grand jury was convened to further assist in the investigation.
An indictment was returned under seal against Mr. Siegelman and ex-HealthSouth CEO Richard
Scrushy on May 17, 2005. The first superseding indictment was filed and made public on
October 26, 2005, charging Siegelman, Scrushy, Siegelman’s former Chief of Staff Paul
Hamrick, and Siegelman’s Transportation Director Gary Mack Roberts. Immediately after the
indictment was announced, Messrs. Scrushy and Siegelman publicly denounced the indictment
and personally attacked the prosecutors. Those attacks have continued throughout the case and
have now escalated to charges that Karl Rove had something to do with this investigation or
prosecution. These charges are simply untrue.

The indictment was solely the product of evidence uncovered through an investigation that
began before Leura Canary became U.S. attorney and continued for three years after she recused
herself. T have never spoken with or even met Karl Rove. As Acting U.S. Attorney in the case, I
made the decision to prosecute the former Governor. My decision was based solely on the
evidence uncovered by federal and state agents, as well as the special grand jury, establishing
that Mr. Siegelman broke the law.

During the investigation, I consulted with career prosecutors in the Public Integrity Section of
Main Justice to obtain guidance on the prosecution of the former Governor, but I alone
maintained the decision-making authority to say yea or nay as to whether or not the U.S.
Attorney’s Office for the MDAL would proceed with the prosecution. Contrary to how the
prosecution is portrayed in Adam Zagorin’s Time article, rather than the U.S. Department of



Justice pushing the MDAL to move forward with the prosecution of former Governor
Siegelman, the push has always come from the Middle District’s U.S. Attorney’s Office and has
been spearheaded by me as the Acting U.S. Attorney in the case. My sole motivation for
pushing the prosecution was a firmly held belief, supported by overwhelming evidence and the
law, that former Governor Siegelman had broken the law and traded his public office for
personal and political favors. Ultimately, a jury of former Governor Siegelman’s peers,
consisting of men and women, African-American and Caucasian, agreed and convicted the
former Govemor of conspiracy, accepting bribes, and obstructing justice.

1 am a career Assistant U.S. Attorney in the Middle District of Alabama. Thave served under
both Democratic and Republican appointees. I take my role as a government prosecutor and my
ethical obligations as a lawyer very seriously. I value my integrity above all else. 1 would never
pursue a prosecution for political reasons, nor would I bring any prosecution not warranted by
the evidence or the law. That simply did not happen here, no matter what anyone prints.

In the public interest, one other matter needs to be addressed. Former Gov. Siegelman and
Richard Scrushy and others speaking on their behalf have made public claims that the sentence
recommended by the United States is excessive. The sentence recommended is appropriate
under the advisory U.S. Sentencing Guidelines when all of the relevant conduct associated with
this case is weighed as required by the Guidelines and well established federal law. As in all
other cases prosecuted by this office, the recommended sentence is reasonable under the
Guidelines and existing federal law. The recommended sentence, in brief, is calculated as
follows:

base offense level for bribery - 10;

amount of loss and/or expected gain - add 20 levels;

more than one bribe - add 2 levels;

obstruction of justice - add 2 levels;

organizer/leader in the offense - add 4 levels;

upward departure for systematic pervasive government corruption - add 4 levels.

The resulting adjusted guideline level of 42 and criminal history category of 1 results in a
guideline range of 360 months to life imprisonment. Specific justification and explanation for
this recommendation is fully articulated in the United States Sentencing Memorandum
(Document Number 589) and United Statcs Motion for Upward Departure for Systematic
Pervasive Corruption (Document Number 591). These documents are available through
accessing the Court’s Pacer system.”
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Mr. FORBES. Like any defendant who has been found guilty and
sentenced to jail, Siegelman is now alleging that he was prosecuted
for political reasons. His credibility is no different than any other
criminal with a motive to say anything to get out of prison.

What is unusual today is that the majority is conducting an in-
vestigation based on these claims. The majority’s misguided reli-
ance on these claims is proven by their decision not to call Jill
Simpson as a witness in this hearing. She is the sole witness who
made the initial allegation about a single telephone call 5 years
after the fact, 11 months after Siegelman’s conviction and 1 month
before his sentencing. Two individuals who she alleged were on the
telephone have submitted affidavits contradicting her claim.

Mr. Chairman, I ask unanimous consent that these statements
be included in the record.

Mr. Scort. Without objection, so ordered.

[The statements of Mr. Riley and Mr. Lembke follow:]
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AFFIDAVIT

Comes now the undersigned Affiant and, after having been duly sworn, states on oath to the

best of my recollection, infonmation, and belief, the following statements set forth in paragraphs one
" thro.u.gl‘l six a.r.é Itrue ‘a11£1. cbn'éct": -

My name is Robert R. Riley Ir. Iam an attorney practicing law in Birmingham, Alabama at
the law firm of Riley & Jackson, P.C. I graduated from the University of Alabama in 1988 with a
degree in Economics, Yale Law School in 1991, with aJ.D. degree, and the University of Cambridge
(Englandy in 1992, with a LL.M, degree. My father, Bob Riley, was clected Governor of Alabama
in November, 2002 and was re-elected Govemnor in November, 2006,

Thave no memory of being on a phone call with Jill Simpson (*Ms. Simpson”’) on November
18, 2002. Furthermore, I do not believe a phone call occurred that involved Ms, Simpson, former
Alabama Supreme Court Justice Terry Butts (“Mr. Butts™), Bill Canary (“Mr. Canary”), and myself
on November 18, 2002 in which Mr. Butts allegedly stated that he would confront former Alabama
Govemor Don Siegelman (“Mr. Siegelman”) with photographs of a political prank, described in the
following paragraph, and would attempt to convince Mr. Siegelman to concede the election based
on said photographs, or that Mr. Canary allegedly made statements to the effect that “his girls” would
take care of Mr, Siegelman, or that “Karl” had spoken to, or gone over to, the Department of Justice
and that the Department of Justice was pursuing, or would pursue, a case against Mr. Siegelman.

I have never been told by Mr. Butts, or anyone else, that Mr. Butts spoke with Mr. Siegelman
on November 18,2002, and convinced Mr. Siegelman to concede the 2002 campaign for Governor.
Gther than from Ms. Simpson’s Affidavit, I have never heard anyone say that Mr. Siegelman
conceded the election in exchange for not releasing photographs of a political prank involving

Democratic operatives putting up Riley for Governor signs at a KKX rally. Other than in Ms.
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Simpson’s testimony of September 14, 2007, Thave never heard that Mr. Siegelman conceded the
election in exchange for immunity from prosecution. I have never made a statement to Ms. Simpson
that there was an agreement between Mr. Butts and Mr. Siegelman regarding Mr. Siegelman’s
concession of the 2002 campaign for Governor,

1 do not believe that I have ever met or spoken with Judge Mark Fuller (“Judge Fuller”).
Other than what I have read in Ms. Simpson’s testimony and the documents that I understand she
produced at the time of her testimony, [ have no knowledge of any ownership in any business or
alleged grudges Ms. Simipson says Judge Fuller holds against Mr. Siegelman, and I never discussed
such with Ms. Simpson. I have spoken with Stewart Hall (“Mr. Hall”) since Ms. Simpson’s
testimony was released. Mr. Hall has told me that, to the best of his recollection, he has never met
or spoken with Judge Fuller at any time in his life, nor does he have knowledge of any businesses
in which Judge Fulter has been involved or any alleged grudge that Judge Fuller has against Mr.
Sicgelman, Ms. Simpson stated in her testimony that she understood that Judge Fuller was in
“college” at “Alabama” with Stewart and me. Itis my understanding based on an interet search that
Judge Fuller graduated from college at the University of Alabama in 1982. I began college at the
University of Alabama in 1984. Mr. Hall has told me that he began college at the University of
Alabama in January, 1985.

T'have never requested Karl Rove’s (“Mr. Rove”) assistance to “speed up” checks for any of
Ms. Simpson’s clients, or his assistance on any other federal matter, nor have I ever told Ms.
Simpson that I was doing so. Ms. Simpson’s belief that I e-mailed a copy of a document to Mr.
Rove regarding a matter associated with a FEMA appeal is not correct. The document that Ms.

Simpson has discussed in her testimony was sent to Mr. Karl Dix, who is an attorney in Atlanta,
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Georgia, practicing with the law firm of Smith, Currie, and Hancock, who provided assistance with
the appeal. Furthermore, Idid not tell Ms. Simpson that Mr. Rove was assisting with this project.

1 have not been told or provided information that Mr. Siegelman would be prosecuted if he
ran for political office again after the 2002 election; that Mr. Rove had spoken to someone about
prosecuting Mr. Siegelman; that Judge Fuller was going to be appointed the Judge ofthe Siegelman-
Scrushy case; that a case would be brought against Mr. Siegelman and Mr. Scrushy or that specific
charges were going to be brought against them; nor have [ made statements to this cffect to Ms.
Simpson.  Furthermore, at no time have 1 participated, in any manner or way, in the criminal

prosecutions of Mr. Siegelman or Mr. Scrushy.

Robert R. Riley, Jr.

In Jefferson County, Alabama, on theﬂ:m’ day of October, 2007, before me, a Notary
Public in and for the above-state and county, personally appeared Robert R. Riley, Jr., known to me
or proved [o be the person named in and who executed the foregoing instrument, and being first duly
sworn, such person acknowledged that he or she executed said instrument for the purposes therein
contained as his of her free and voluntary act and deed.

g oasiea

I{Io‘t!éf‘; Public

My comumission expires: 02 iD 3 IO
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STATE OF ALABAMA )

JEFFERSON COUNTY )

AFFIDAVIT OF MATTHEW H. LEMBKE

My name is Matthew H. Lembke. I am a partner in the Birmingham, Alabama
office of Bradley Arant Rose & White LLP. I received my law degree from the
University of Virginia School of Law in 1991. Following law school, I clerked for Judge
J. Harvie Wilkinson III on the United States Court of Appeals for the Fourth Circuit and
for Justice Anthony M. Kennedy on the Supreme Court of the United States. I joined
Bradley Arant in 1993 and have practiced at the firm continuously since then,

In the fall of 2002, I served as counsel to the Riley for Governor campaign. The
results of the 2002 Alabama gubernatorial election were very close. Bob Riley, then a
congressman, won by approximately 3,000 votes over Governor Don Siegelman. I
undcrstand it to have been the closest gubernatorial election in Alabama history.

Due to the closeness of the election, Governor Siegelman initially refused to
concede and asked for a recount of the ballots. What ensued was a legal controversy
involving numerous state courts that extended over a 13-day period until Governor
Siegelman conceded on Monday, November 18, 2002.

In my role as campaign counsel, I led the Riley campaign’s efforts in that post-
election legal controversy. Within a day or two of the election, the campaign also
retained former Alabama Supreme Court Justice Terry Butts, who had been the
Democratic nominee for Alabama Attorney General in 1998, to join me in leading the

legal effort. From the time that Justice Butts joined the effort on or about November 7,



15

2002, until Governor Siegelman’s concession, Justice Butts and I worked closely together
on all the legal issues.

I have reviewed the affidavit executed by Jill Simpson with regard to certain
alleged events occurring on November 18, 2002. 1have also reviewed Ms. Simpson’s
testimony to representatives of the House Judiciary Committeec on September 14, 2007.

I arrived at Rob Riley’s law office around 9:00 a.m. on November 18, 2002.
Justice Butts and I were physically located in Rob Riley’s personal office during most of
the day. Rob’s personal office is a large room with a desk at one end and a sofa and
conference table at the other end. Rob was also present in that office throughout the day.
Justice Butts, Rob, and I worked on various legal issues throughout the morning and into
the early afternoon.

In the early afternoon of November 18, we learned from Governor-elect Riley’s
campaign manager, Toby Roth, that a representative of Governor Siegelman had called to
determine where Governor Siegelman could call Governor-elect Riley late that afternoon.
For the next few hours, we sat in Rob’s office waiting to see if the Siegelman call would
take place.

Late that afternoon, Governor Siegelman placed the call to Governor-elect Riley
and stated that he was conceding the election. Along with Justice Butts, Rob Riley, Toby
Roth, and others, I listened to Governor-elect Riley’s end of the conversation. When the
call ended, the room erupted in celebration, and all of us lefi shortly thereafter to
accompany Govemnor-elect Riley to the location where he made his victory speech.

I do not recall the phone call that Ms. Simpson claims took place between her,

Justice Butts, Bill Canary, and Rob Riley at 10:52 am on November 18, 2002, for 11
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minutes. I did not leave the presence of Justice Butts and Rob Riley for more than a few
minutes at any point from the time I arrived at Rob’s office until we left for the victory
speech at the end of the day. I do not believe that I was out of Justice Butts” and Rob
Riley’s presence for 11 consecutive minutes at or around 10:52 a.m, that day. If there
had been a conference call conducted by speaker phone in Rob’s office as described by
Ms. Simpson, I believe that I would have heard it. Ido not recall any such call taking
place while I was there. In addition, Bill Canary was not at Rob’s office on November
18, 2002, nor do I recall that he participated in any conference call involving me at any
point during the post-election controversy.

The notion that Governor Siegelman would have conceded the governorship
because a photo existed of a Democratic operative planting Riley signs at a Ku Klux Klan
rally in Scottsbaro, Alabama after the election strikes me as absurd. Indeed, the first time
I ever recall hearing about Riley signs at a Ku Klux Klan rally in Scottsboro, Alabama
was when I read a press account of Ms. Simpson’s affidavit.

I was with Justice Butts on November 18 virtually continuously from
approximatcly 9:00 a.m. until Governor-elect Riley’s victory speech, and I am unaware
of him having had any meeting or phone call with Governor Siegelman or any
representative of Governor Siegelman to discuss a concession.

During the post-election legal controversy, there were several lawyers around the
state who served as co-counsel for the Riley campaign on various post-election legal
matters. Jill Simpson was not one of those lawyers. In fact, the first time I ever recall
hearing Ms. Simpson’s name was when I read an account of her affidavit on the New

York Times website,
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Mr. ForBES. I also ask unanimous consent that the statement of
Governor Riley’s election attorney be submitted for the record.

Mr. Scort. Without objection, so ordered.

[The prepared statement of Mr. Butts follows:]

TERRY LUCAS BUTTS
ALABAMA SUPREME COURT JUSTICE (RET))
ATTORNEY AT LAW
Malling Address 76 South Glenwood Avanue Telephone: {334) 335-2262
P.O, Drawer 272 Luveme, Alabama 36049
Luverne, Alabama 36049 Facsimile; (334) 335-2214

Emait. ucasbutts@yahoo.com
STATEMENT OF TERRY LUCAS BUTTS

My name is Terry Lucas Butts. I received my law degree in 1968 from the University of
Alabama Law School. Following law school, I practiced law in Elba, Alabama, for eight years. I
then hecame a Circuit Court Judge, ultimately serving some 23 % years as a judge, before retiring
from the Alabama Supreme Court in 1998 to run as the Democratic nominee for Attorney
General of Alabama against then appointed incumbent Attorney General Bill Pryor. After losing
the 1998 race to Attomey General Pryor by three-tenths of one percent, I returned to the active
practice of law, practicing in Troy, Alabama, in ultimately an eight person law firm. 1 left this
firm and practice in 20085, returning to my home town of Luverne, Alabama, where I resided, to
open my separate law practice, which continues today.

Since leaving the judicial bench, among my clients have been Governor Bob Riley, Former
Alabama Chief Justice Roy Moore, and Former CEQ of HealthSouth Corporation, Richard
Scrushy, in respective matters.

After the November 2002 general ¢lection in Alabama, then challenger Bob Riley prevailed over
then mcumbent Governor Dan Siegelman by some 3,100 votes. Governor Siegelinan
immediately began a legal challenge to obtain a recount of the votes. Along with Attomey Matl
Lembke of the firm Bradley/Arant in Birmingham, I was employed by Govemor-elect Bob Riley
to resist the recount challenge.

For nearly two weeks, co-counsel Matt Lembke and I (along with other attorneys who assisted
locally in varioas counties, but those attormeys did not include Dana Il Simpson) “punched and
counter-punched™ all over the State, with Governor Siegelman’s attomeys Ioc Espy and Robhy
Segall, both of Montgomery, and “Boots” Gale of Birmingham, as to Governor Siegelmen’s
efforts to obtain vore recounts and our efforts to block any tecounts.

[ tuke up Mrs. Simpson’s allegations involving me as follows:

L. Ms. Simpson alleges a conference call occurring on November 18, 2002, As [ recall that
day, Atlorney Matt Lembke and I arrived within minutes of each other at approximately
9:00 arn, at Rob Riley’s Jaw office in Birmingham. Rob Riley’s office had come to be
headquarters for the election recount challenges.

On November 18, 2002, Mait and ] speni the entire moming working topeilier wi th Rob
Riley in Rab’s taw office. As Irecall, sometime in thcaﬁ.crmon Trb; Raoth (I'
stuck his head i where we were afl working, ads hat s no
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from someone in Governor Siegelman’s campaign inquiring as 1 when Governor
Siegelman could speak by phone with Governor Riley.

During the afiernoon, Makt and 1 were in Rob Riley’s law office with Governor Riley,
Rob Riley, Steve Windom, Toby Roth, and others standing in the doorway — in fact, Mait
and I pulled up chairs by Governor Riley and waited with him for the call. The call came
sometime thereafier, While I could nothear Governor Siegelman’s end of the call, 1
could hear Governor Riley’s. The two men had a very amicable and friendly
conversation. When Governor Riley hung up the phene, he stood up, Mait and 1 stoed
up, and Governor Riley put an arm around each of us, hugging us to him, and said; “The
winning team”. Rob Riley Tad a camera and snapped a photo. There were then hugs and
handshakes all around and that was the end of it

Later, after Governor Siegelman conceded publicly, we all rode with Govemor Riley to
his press conference. I recall we were all exhausted because there had been some days of
around the clock working on the various pending lawsuits and the varions legal briefs. 1
do not believe, nor do 1 recall, any conference call occurring with Ms. Simpson. In fact,
during the entire recount controversy, Matt Lembke and I never did apything involving
the issues, including conference calls, unless we did it together and with both
consultation/concurrence by both of us on any matter, as we were the lead attorneys.
Further, on November 18, 2002, Matt and 1 were never outside of each other’s presence
for any length of time for any phone conferences.

As to Ms, Simpson’s allegations about concem over & Ku Klux Klan rally mvolving
campaign signs of Governor Riley, 1 simply do not know of anyone who would give 2
good Southern “damn” or a “hoot-in-hell” about what the KKX thinks, cither before,
during, or after an election on any issue. Certainly this would be particularly true as to
the placing of anyone's campaign signs at a Klan rally after an election.

. As to Ms. Simpson’s allegations concerning me approaching either Govemor Siegelman

or some of his “campaign people” about Governor Siegelman conceding the election and
in return the KKK allegations, as well as that any Federa! investigation/prosecution would
end, that simply did not happen.

1 could not ethically (and did not) approach another attorney’s client (in this instance
Govemar Siegelmatt), nor did I contact any of Govemor Siegelman’s “campaign people”.
Additionally, | would have no authority to prevent, stop, or end any Federal or State
investigation/prosecution of anyone. That kind of authority derives only from State or
Federal Attorney Generels, State District Attorneys, United States Attorneys, or the
United States” Justice Department, none of whom was [ in contact with concerning any
investigation/prosecution of Govemor Siegelman as alloged by Ms. Simpson.

Along with other co-counsel, I did help represent former HealthSouth CEO Richard
Scrushy in the Middle District Federal Court of Alabama in 2006, wherein former
Governor Don Siegelman was a co-defendant. While there is much that can be said about

2
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that trial, I continue ta believe that both Richard Scrushy and Don Siegelman were
erroneously convicted and that their respective convictions should be reversed an appeal
for many trial errors, However, I did not (as Ms. Simpson alleges) “go back and tell the
Governor things” about M. Scrushy’s case. Neither did I discuss Mr. Scrushy’s case
with Rob Riley. Again, these allegations by Ms. Simpson did not happen.

Additionally, there is just simply no conflict of interest on. my part in having represented
M. Scrushy, as Ms. Simpson’s allegations on that issue are not true. In fact, the first
time I ever heard of Ms. Simpson and/or her allegations was in May 2007 when I received
media calls about her allegations.

5. Finally, among other general matters that I recall on November 18, 2002, co-counsel Matt
Lembke, Rob Riley, and I were together in Rob’s office on the mentioned date. As
recall, none of us were ever outside each other’s presence on that day for any length of
time, so if a conference call with Ms. Simpson occurred as she alleges, 1 am confident we
would remmember i1, particularly, in light of the comments she alleges. Again, I neither
recall any such call, nor do I believe any such call/conversation as alleged ever took
place.

Further, Bill Canary was not present with us on November 18, 2002, nor do I ever recall
any conference call with him. In fact, to my knowledge and recall, Thave neverbad a
phone call with Mr. Canary.

Reiterating, the allegations made by Ms. Simpson involving me are simply not true.
While Ms. Simpson herself may not personally be in doubt, however, with no disrespect
intended, I certainly believe her to be in ermror.

e EW

Tefry LucasButts

SWORN TO and subscribed before me this /w day of October, 2007.

Notary‘Pubhc O S

My Commission Expires: £ Gonen. E.
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Mr. FORBES. The Judiciary Committee staff questioned Simpson
for hours about her allegation. Her credibility was shredded beyond
repair. Her statements during the interview were misleading and
unbelievable. In my view, the Committee should consider referring
her to the Justice Department for further examination. That is why
the majority did not want her here today.

Simpson swore out in affidavit in May 2007 about an alleged
telephone conversation in November 2002, a conversation that she
did not memorialize, nor tell anyone about until years later. In her
affidavit, she alleged that Siegelman conceded the election because
of a controversy surrounding a KKK rally. When interviewed,
Simpson changed her story. She claimed for the first time that
Siegelman had also conceded the election after receiving assur-
ances that he would not be prosecuted. Continuing her fabrication,
Simpson alleged for the first time in her interview two additional
conversations regarding Siegelman’s concession and prosecution.

Finally, in her effort to tie Karl Rove to the Siegelman prosecu-
tion, Simpson identified the name Karl in an e-mail discussing a
FEMA contract as Karl Rove. We have since learned that the Karl
referred to on the e-mail is Atlanta attorney Karl Dix, contrary to
Simpson’s assertion. That is why the majority did not want her
here today.

Because the majority has not called Simpson today, I ask unani-
mous consent to submit the transcript of her September 14, 2007,
interview with the Judiciary Committee staff.

Mr. Scort. Without objection, so ordered.

[The information referred to follows:]
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RPTS McKENZIE

DCMN NORMAN

U.S. HOUSE OF REPRESENTATIVES,
COMMITTEE ON THE JUDICIARY,

WASHINGTON, D.C.

INTERVIEW OF: DANA JILL SIMPSON

Friday, September 14, 2007

Washington, D.C.

The interview in the above matter was held at Room

2138, Rayburn House Building, commencing at 12:37 p.m.
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Appearances:

For THE JUDICIARY COMMITTEE:

SAM BRODERICK-SOKOL, MAJORITY COUNSEL

ROBERT REED, OVERSIGHT COUNSEL

CAROLINE LYNCH, MINORITY COUNSEL, CRIME SUBCOMMITTEE

DANIEL M. FLORES, MINORITY COUNSEL

MATT LANDOLI, LEGISLATIVE DIRECTOR AND COUNSEL, CONGRESSMAN

CANNON'S OFFICE

For DANA JILL SIMPSON:

PRISCILLA BLACK DUNCAN, ESQ.
P.B. Duncan & Associates, L.L.C.
472 5. Lawrence Street, Suite 204

Montgomery, AL 36104

JOSEPH E. SANDLER, ESQ.
SANDLER, REIFF & YOUNG, P.C.
50 E. Street, S.E, Suite 300

Washington, DC 20003
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Mr. Broderick-Sokol. My name is Sam Sokol. I am

counsel for the House of Representatives Judiciary Committee
for the majority staff. I want to thank you very much,
Ms. Simpson, for voluntarily coming up today to share what
you know. I've just introduced myself. Why don't I ask the
others here all just to identify themselves for the record
as we get started.

Mr. Reed. Robert Reed, Oversight Counsel, Judiciary
Committee.

Ms. Lynch. Caroline Lynch, Crime Subcommittee, counsel
for the minority.

Ms. Duncan. Priscilla Black Duncan, counsel for Dana
Jill Simpson.

Mr. Sandler. Joe Sandler, counsel for Ms. Simpson.

Ms. Simpson. I guess Jill Simpson.

Mr. Broderick-Sokol. You will have another chance to

do that in a minute.

Mr. Landoli. Matt Landoli, Congressman Cannon's

Mr. Broderick-Sokol. Well, we'll try and proceed

quickly, and I hope we won't take too long today. If you
need a break at any time, just speak up and I'm sure we can
accommodate that. The procedures or the few agreements that

there are governing this voluntary interview are set forth
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in exchange of -- well, a letter and an e-mail. And I think
I'1l mark those for the record and then go over them just

briefly as we start.
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[Simpson Exhibit Nos. 1 and 2
were marked for identification.]

Mr. Broderick-Sokol. Exhibit 1 is a letter from

Chairman John Conyers to Priscilla Duncan, dated September
6, 2007, and Exhibit 2 is going to be an e-mail from Crystal
Jezierski to an e-mail address H-E-L-Z-P-H-A-R, which is I
believe is Ms. Duncan's e-mail, on September 14, 2007.

And the few agreements that there are, basically you
will be asked questions today by just two people, myself and
counsel for the minority, Ms. Lynch. You'll have an
opportunity to review the transcript that's being made and
correct any errors in it, and you'll receive a copy of that
transcript when it's final. We all agree to hold the
transcript confidential and it will only be released by a
decision by Chairman Conyers after consulting with both the
minority and with you and your counsel.

Your interview today will be under ocath. We'll
administer the oath in just one minute. So I'm sure you
understand that means you'll be subject to the penalty of
perjury. I also want to make sure that you and your counsel
understand that an interview given to congressional
investigators in an authorized investigation like this is
subject to section 1001 of Title 18 of the United States

Code, which makes it a crime to make any materially false,
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fictitious or fraudulent statement or representation in such
an authorized investigation.
Ms. Simpson. I understand that.

Mr. Broderick-Sokol. Okay. Now I'd like to ask the

court reporter to administer the oath.

THEREUPON,

DANA JILL SIMPSON,
a witness, was called for examination, and after having been
first duly sworn, was examined and testified as follows:
EXAMINATION
BY MR. BRODERICK-SOKOL:

Q Just to start with a few perscnal gquestions, can you
statement your full name for the record?

A Dana Jill Simpson.

Q And you normally go by Jill, is that correct?

A That is correct.

Q Okay. And what is your current place of employment?

A I work for myself. I'm an attorney in Rainsville,
Alabama.

Q And how long have you had your own practice?

A Since May of '89.

Q Okay. Where did you attend college?

A The University of Alabama.

Q And law school?

A University of Alabama.
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Q And when did you graduate?

A In '88.

Q Can you just run quickly through the jobs that
you've had since law school?

A I've really only had one other job. I worked for
Bill Veitch when I first got out of law school, but I pretty
much went and set up my own practice shortly after I passed
the bar. And that's it.

Q Okay. And were you working as an attorney for
Mr. Veitch?

A Yes. Well, actually, yeah, I worked for a short
time for him as an attorney, but I worked, you know, as a
research person for him before I passed the bar.

Q Okay. Great. Now I understand from talking to you
and just learning about the matter, that you've had some
involvement with politics. Is it correct as it's been
reported that you're a Republican?

A It is correct.

Q And you have done work on or in support of pelitical
campaigns from time to time?

A That is correct.

Q Can you just identify some of the political
campaigns that you've worked on over the years?

A Ckay. I guess I would start around 1979 or '80. My

sister worked at George Bush Senior's bank in Houston at the
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River Oaks Bank & Trust and so she recruited me to help. I
mean -- and I don't know how much help, I mean, but I handed
out stuff, put up signs and --

Q and I was raising my hand. That's why the witness
stopped.

Just to jump in, just to really run through the
campaigns. That would probably do it I think.

A Well, I helped with that. He actually came to my
community at that time and spoke. So I helped with that.

Then I helped with Ronald Reagan's campaigns when I got
in college. &nd I then got out of law school and there's a
period of time where I didn't work for a small short period

of time. Then I got back active because my boss Clyde

Traylor was good friends -- I had worked when I was -- and I
guess I should say that. When I was in law school -- you
asked me after law school. But when I was in law school I

worked for Lee Clyde Traylor. He is a Republican in our
area. By the time I got out of law school, Lee Clyde had
gotten appointed to be a judge at that time. He was real
good friends with Perry Hooper. In fact, they claimed they
were only one of the three Republican lawyers in the State
at that time -- him and Bob French, who was another lawyer
in my community, which I don't believe they were actually
the only three Republican lawyers, but that's what they

claimed. But they recruited me to help with Mr. Perry
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Hooper's campaign. I did a little bit of work on that.
Nothing on a formal basis. Then Perry Hooper actually came
to our community and we threw him a big celebration
afterwards.

And then I worked for the Rileys. And when I say
"worked," it was just volunteer stuff that I did. And most
of it -- I was not one that attended meetings and things of
that nature. Rob was a friend and would ask me to do
specific things.

Mr. Broderick-Sokol. Let me interrupt you for one

second. We've had another person come into the room. Would

you identify yourself just for the record

Mr. Flores. Daniel Flores with the House Judiciary
Republicans.

The Witness. And Rob would ask me to do specific
things, and I was up here in Washington doing some stuff
sporadically, and additionally --

BY MR. BRODERICK-SOKOL:

Q Any other campaigns?

A I helped Roy Moore when he was running for the
Supreme Court judge, and then I helped with Roy's campaign
in the spring of 2006 for the gubernatorial campaign.

Q Okay. That's great.

A And then I helped some -- I had started back helping

with Governor Riley's. I had called Toby Roth =-- and I
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think it was August -- to help with Governor Riley on some
stuff, but in the office. And then from there —-- and I sent
that letter that I've told you about that, so I mean --—

Q Well just to jump in. We'll have a chance to walk
through all the events relevant to the Siegelman and Scrushy
matters and why we're here today.

A Really, I guess it was a letter.

Mr. Sandler. Just answer the questions.

BY MR. BRODERICK-SOKOL:

Q It can be a long day in these interviews, and we're
all going to try to keep it -- do our best to keep it as
short as we can. So I'm going to --

A I want to say one other thing. And then I worked in
George Bush's campaigns just as far as helping with my
general way I help, which is putting up signs and things of
that nature.

Q Yes. And did you work for both of his Presidential
campaigns?

A I did. But I was more active in the first than the
second because, I explained to you, that I had lost the baby
in the second, so that year --

Q Sure. As we talk -- and I will just say that we
have spoken before. I interviewed you at some length, as I
think everyone here is familiar. But if you refer to things

that you may have said to me, it may make for a confusing
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record because not everyone here knows. I mean —— I may not
know what you're referring to. So it will probably be more
constructive, one, if you stick, if you can, to the
information that I'm asking you directly about in the
questions, and if you are thinking of things that you know
we have talked about, to just recite them.

A Okay. That will be fine.

Q I think the record will be shorter and more
understandable for future readers that way.

Did you ever work on any campaign of Don Siegelman?

A Never.

Q Okay. I do want to turn now to the 2002 Riley
Siegelman campaign and the events that you ultimately
described in the affidavit that you signed on May 21. You
did some work for the Riley campaign, as you said before.
Can you describe some of the work that you did for that
campaign?

A I would talk to Rob directly about strategy.

Q And that's Rob Riley?

A That is correct.

Q Okay. What else?

A I would help if he asked me to help on specific
things. I was not a phone worker or anything of that
nature. I did help get signs ;ut in the community. He

would ask me -~ he would hear that Don was coming to the
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area of where I was located at.
Q In what area was that?

A DeKalb and Jackson County. I lived -- at that point

I had a house in both DeKalb and Jackson County, on the
lake.

Ms. Lynch. I'm sorry. Could you spell DeKalb for me?

A D-E capital K-A-L-B.

Ms. Lynch. Thank you very much.

The Witness. He would ask me to try to follow Don
Siegelman to try to obtain some pictures.

Q And did you do that? Did you follow Don Siegelman
for some time when he visited your area?

A T would traditionally -- I guess you could say I
followed him to specific events.

Q And did you ever formally volunteer for the Riley
campaign? Did you fill out any volunteer registration forms
or send them any -- you know, sign up on a list?

A No.

Q Most of your contact was with Rob Riley directly?

A That is correct.

Q and that's the son of Bob Riley, who was the
candidate for Governor?

A That 1s correct.

Q How did you know Rob Riley?

A T knew him from college at the University of
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Alabama.

Q Now I would like to get to the telephone
conversation that you described in your affidavit. I
understand that at some point you were asked to find out why
Riley campaign signs were being taken down or disappearing
in in your area. Who asked you to do that?

A Rob.

Q Did he ask you that over the phone, or was that in
person?

A I believe he asked me over the phone.

Q And what did you do to figure that out?

A Well, he had told me that he thought campaign signs
was missing, was coming up missing. And he was suspicious
that Parker Edmiston might be involved.

Q And who was Parker Edmiston?

A He was an attorney in Jackson County.

Q Okay. And did you know Mr. Edmiston?

A Yes.

0 Okay. And at some point did you get the idea that
these signs were to be put up at a Ku Klux Klan rally?

A I got the idea because Rob told me that.

Q0 And did you go to that rally?

A I did.

Q And what did you see?

A When I got there, I saw a bunch of folks there,
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unusual bunch of folks, actually, but if you've seen the
video -- but I just went to watch and see what was
happening.

Q Did you see Mr. Edmiston?

A I did. He appeared.

Q And what did he do?

A I think the first time that he appeared -- because

he made several trips, and the video doesn't show all of it.

But the first time that he appeared, I saw him with -- I

don't know, five or six, seven, eight signs, something like

that.

A

Q

I'm not exactly sure how many signs he had.
Riley signs?
Riley signs, which was surprising.
He was a Democrat?
He was a Democrat.
Okay. And did you see him put some of those up?
I did. I watched him go around the gazebo.

Okay. Now at some point, as you describe in your

affidavit, you end up on a telephone call, which at least in

part discussed those signs?

A
Q
call?

A

That is correct.

And why don't you tell me how you came to be on that

Okay. Here's the deal. I went to the rally on the

16th and I took the pictures. I was supposed to call Rob
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first thing on Monday morning about those pictures because
they had somehow gotten information Parker's going to do it.
They wanted to know first thing on Monday morning about
those pictures.

Q Just to interrupt, I think I didn't ask you this
before. But the rally was over the weekend?

A It was on a Saturday, yes. It was on the 16th --

Q Go ahead. Sorry.

A -- of November.

Anyway, I decided over the weekend that I would
confront Parker about those pictures before I called Rob.
And I had a court case that morning anyway, over in Jackson
County I believe, because I think I had something over
there. And so I went over to the courthouse, and I hunted
Parker. And I believe it was a court case. I may have been
getting a judge to sign an order, I'm not certain, but I had
something to do in Jackson County. I did my business and I
remember going in the clerk's office and I asked them if
they had seen Parker, and they pretty much told me that
Parker had already been in there showing them the pictures.
And I thought, oh, no. So --

Q Okay. And did you talk to Parker?

A I did. I finally located Parker in the courthouse.
He had a group of attorneys that were surrounding them --

him. He was telling a story about the pictures, and he was
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pretty much holding court in his own little -- you know,
apbout -- and was providing a most entertaining story.

Q and the pictures showed a Riley sign up at a Klan
rally?

A And Parker was contending that Bob Riley had a Klan
rally.

Q Okay. And how did you get from there to the phone
call with Rob Riley and others?

A Well, at that point I asked Parker a question. I
said, What are you doing with those pictures? Because I --
and he, of course, didn't know. But I wanted to know if he
had just showed them there. But he had a group of folks. I
said, What are you going to do with those pictures? And he
said that he was going -- that they were already on the Web
site, that he had put them up -- he didn't say he put them
up on the Web site. He said that they had been put up on a
Web site. I want to make sure I'm specific on that. But
that they were on a Web site. But I don't think he said he
did it. I think he just said they had put them up on a Web
site. And I realized at that point that I probably just
needed to go ahead and call Rob because he had already got
them up on a Web site.

So I asked Parker if I could have a couple of -- I told
him I was going back to DeKalb County. I had a couple of

people I would like to show. Could I have a couple of his
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pictures, too? So he gave me a couple of his pictures also.

Q Okay. You said, talking about Parker, that he
didn't know. Did you mean that he didn't know that you had
seen him put up the signs?

A He had no idea that I had seen him put up the signs,
and I did not enlighten him. I just listened to his story.

Q I understand. So you called --

A He thought I was going to spread the news when I
took the pictures.

Q Right. So you called Rob?

A I go out to my car and called Rob.

Q From your cell phone?

A From my cell phone.

Q And did you reach him directly?

A I did. And I think they were -- because he told me,
we've been waiting for your call.

Q And who was "we"?

A He had people in his office, some of which are
unidentifiable.

Q To you?

A Right. And so he just said in plural, we have been
waiting. And I don't know who he was talking about, the
"we" at that time.

Q When you spoke to Rob, were there other people on

the line?
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A Yes. He got Bill Canary on the line and Terry Butts
on the line. And I believe that the Governor was there
also, but he didn't say anything. And that's what I've
always told in my story. But I can't say, because there was
some mention that somebody was in a parking lot and that
they would -- and I don't know where that parking lot -- I
don't know if it was Rob's parking lot or where it was. But
after we started talking, they all got a real hoot and a
howl about the Democrat. And there was more people laughing
and cutting up in the background than was on the line, so to
speak.

Q Ckay. Had you been on a call with Bill Canary
before?

A Rob had called me about those pictures and about
that Klan rally. And he said that that was Bill Canary that
was with him, asking me to go to take the pictures of the
Klan rally.

Q He called, and scmeone else was on the line that Rob
identified as Bill Canary?

A Right.

Q And this was before you went to the -- this was when
they were asking ycu to go?

A Right.

Q Ckay. Had you been on a call with Terry Butts

before?
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A No.

Q So did he introduce himself or did Rob introduce
him, if you remember?

A I just remember that they at one point put me on a
speaker phone, and I could hear a roomful of people and they
said, this is Terry Butts or Terry identified him. I can't
say who identified him, whether he did it or they did it,
but somebody identified that that speaker was Terry Butts.

Q Okay. And part of this call, as you have described,
was your describing the Klan rally, your encounter with
Parker Edmiston. You also end up, as you describe in your
affidavit, talking about Governor Siegelman and whether or
not he would concede?

A That is correct.

Q Okay. Why don't you describe what was said about
whether or not Don Siegelman would concede the Governor's
race?

A Terry Butts said in the conversation that he
believed that he could confront Don Siegelman regarding the
signs and get him to concede the election. He believed that
Don would concede over that by the 10:00 news so as to avoid
any embarrassment. And Terry also said -- and it's not in
my affidavit, because you can't put every single solitary
word. Terry said, you know, I knew Don back when I was a

Democrat. Terry was the one who was a Democrat and then he
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flipped to being a Republican. So he said that he -- he
claimed that he'd be able to assure Don that this would all
be over if he would just concede. Pretty much. And I mean,
that's the general statements. I mean, he made a couple of
statements, but that's the general premise of it. I can't
say that that is verbatim, but that's the gist of the
conversation.

Q Let me stop you for a moment. You are looking at
something now that I have not identified as an exhibit.

A That's my affidavit. I just wanted it in front of
me in case y'all referenced it or whatever.

Q Sure. We'll be marking it as an affidavit. If you
are more comfortable with it there, that's your choice. My
preference would be --

Ms. Lynch. Could we mark it now if she's going to be
looking at it?

Ms. Simpson. If they want to look, I figured they
would be referencing it, paragraph --

Q Jill, let's go ahead and mark that as an exhibit.
I'm going to ask some questions, and I want you to search
your recollections and think of everything you recall. I
understand that drafting the affidavit was a particular act,
and we'll discuss that and things you included, things you
may not have included. But we're also interested in the

full story of what you recall, sitting here right now. So
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this is going to be Exhibit 3.
[Simpson Exhibit No. 3
was marked for identification.]
BY MR. BRODERICK-SOKOL:

Q Other than the markings at the bottom right, which
are numberings that we applied to all the documents you have
produced to us, and they start at Simpson 1 and count up
sequentially through the documents we've received, this is a
copy of the affidavit that you ultimately actually are
describing some of the events that we are discussing?

A That's correct.

Ms. Lynch. I hate to interrupt. But I would like to
go on record as saying if there's any way to cbtain a copy
of this affidavit that has the legible signature and date.

I think if you take a look at it, you will notice that the
copies that we have, we can faintly make out a signature,
but cannot make out a date or the name of a notary and all.
So I guess the guestion would be either to Ms. Simpson or
counsel.

Mr. Broderick-Sokol. Sure. One thing I can do, when

you produced -- could we go off the record?
[Discussion off record.]

Mr. Broderick-Sokol. We briefly discussed the

documents that Ms. Simpson had produced off the record, and

I noted that the version she sent up electronically,
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including the affidavit that we have marked as an exhibit,
have spots that are faint or more difficult to read. And we
have better to read copies up here in the committee already
of all the documents, I believe all of them.

BY MR. BRODERICK-SOKOL:

Q So to proceed, we were discussing the call, and I
think it -- can you read back the last answer?

[The reporter read back the guestion.]

Ms. Simpson. I think my last sentence was that Don --
Terry claimed that he would be able to assure Don that it
would all be over if he conceded. 2nd I believe that was
what my last sentence was, prior to us going on this
venture?

BY MR. BRODERICK-SOKOL:

Q Okay. And did someone express a concern that the
picture should be made public anyhow to prevent having an
impact on Mr. Siegelman's political future?

A  They did. And that was Rob Riley.

Q Okay. And what did he say about that?

A He said that he felt they should go to the press
with the pictures, but there was some disagreement about
that.

Q Okay. And what was that disagreement?

A Bill Canary said that in order, basically, to get

this over with, that not to worry, that Don -- that his
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girls would get him. Let's just go ahead and get this
election contest over with, I guess would be the best way,
you know. Because Rob kept saying, I want Don Siegelman not
to run. They were talking over each other in that
particular -- I don't want to face -- we don't want to face
Don in running again in the future.

And Bill said -- and that part didn't exactly make it
into my affidavit. But Bill said, "Rob, don't worry. My
girls are getting him, will take care of him." But he said,
"Let's get this election contest behind us."

Q I understand.

A And Rob was going, well, I think we need to go to
the press. So there was some kind of conversation about
that.

Q As you've said. And by him, Bill Canary meant Don
Siegelman; that's what you understood?

A Yes. He said not to worry about Don Siegelman; you
know what I mean?

Q Yes.

A That his girls would take care of him.

Q@ 2nd did you know who Bill Canary's girls were or
what he meant by that?

A I was not sure. I knew at some point Rob had told
me that his wife -- but on that particular day, I asked.

And that's not in here because -- but the next sentence is
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of what pretty much Bill said, because I was like, Who's
your girls? And then --

Q I'm sorry. So you asked the question, you asked
Bill Canary who his girls were?

A I just said, Who's his girls? For the general --
because there was a room, and there was people on the line.
And I'm not sure how they were all added, but I know that
there was a speaker phone and we added some people into the
conversation. And where their locations were at, I'm not
certain.

Q And so what was the answer to that guestion?

A He told me somebody —- and I believe it was Bill
Canary -~ identified, as I recall, saying Leura's my wife,
Jill. She works for the middle district of —-- and then

Alice Martin works for the northern district. And I think
there was some mention also of peing a USA attorney. I know
there was some mention of being a USA attorney, but I think
there was some mention that Bill had helped Leura -- I mean
Alice-- run for office before in that --

Q Before Alice Martin was the U.S. attorney, she ran
for political office?

A vYes. Because I'm like, well, what's y'all's
connection to Alice Martin, or something like that, because
they named her. But then I asked.

Q Okay. And what happened next?
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A Rob was still very concerned. Rob really believed
that they should tell the press. And what you need to
understand, the press -- from what I understood that day,
from what they told me, is they were already calling about
that on the Web site. There's a whole lot of people in
Alabama that saw that, the photos on the Web site. It was
making --

Q The photos of the Klan rally?

A Uh-huh. So they were already getting calls, and Rob
thought they would to go ahead and address it. Canary --
and this is general, what I'm saying. But Canary didn't --
my interpretation was he did not really think that they
should go to the press; that they just needed to use it and
let Terry go see him and get Don to concede.

Q Okay. And did Rob ask something about if they were
sure that Bill Canary's girls could take care of Don
Siegelman?

A Yes, they did.

Q Can you describe that part of the conversation?

a Well, what he said -- Bill Canary told him not to
worry. He had already got it taken care of with Karl. And
that Karl had spoken to the Justice Department and the
Justice Department was already pursuing Don Siegelman.

o] And did you know who he meant by Karl?

A I did.
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Q Who did you think he meant?

A Karl Rove.

Q Did he ever say Karl Rove?

A No. But I knew from conversations that I had had
with Rob that Bill Canary was very connected to Karl Rove.
Additionally, there was some talk -- and that's not in my
affidavit -- about Karl had -- about Washington; that Karl
had it taken care of in Washington. I mean, as I said, I
couldn't put everything down. I put the best I could, but I
didn't write every single word that occurred in that. 5o I
understood that to be -- and the only Karl I knew involved
in Rob's conversation was Karl Rove. So that's how I
understood it.

Q And what was the additional talk that you say isn't
reflected here about Washington?

A Well, the additional part of that was, as I
understood, Karl had been over to the Justice Department.

Q There is some reference —— he had physically gone
there?

A That's what I understood.

Q How did you know that?

A I think they mentioned it. They said he had spoke
to the Justice Department. And somebody in the room said,
When did he? Or, What happened exactly? 2And he said, Oh,

he went over there and talked to him in Washington. So I
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mean, there was no question in my mind.

Q Did they say who he talked to?

A  No. And I have no idea.

Q And as you were hearing the conversation and
understanding it at the time, leaving aside the precise
words that you used in your affidavit, but did you
understand them to mean that Karl Rove was encouraging the
prosecution?

A What I understood, or what I believed Mr. Canary to
be saying, was that he had had this ongoing conversation
with Karl Rove about Don Siegelman, and that Don Siegelman
was a thorn to them and basically he was going to -- he had
been talking with Rove. Rove had been talking with the
Justice Department, and they were pursuing Don Siegelman as
a result of Rove talking to the Justice Department at the
request of Bill Canary.

Q Did anyone mention, or did you have an understanding
as to when Karl Rove had spoken to the Justice Department?

A It had already happened. It was not something that
Bill Canary was promising. I understood that Bill Canary --
because Rob kept saying, Well, I want to go to the press.
And Bill said, Look, I know pretty much all about this. The
Justice Department's already pursuing Karl. And that was
the general gist of it. Not Karl, Don. &And that Rove was

involved, and that they had been working on it for some
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time, and I got the impression it had been going on for some
time.

Q Okay. How did that call -- well, was there anything
further said about Don Siegelman, about —-- strike that.

Was there anything further said about the Justice
Department or possible criminal prosecution of Don Siegelman
on that call that you can remember?

A There were people chattering in the background, but
I can't say what they were saying. They had discussions
going on over there, too. So with that, I can't say
specifics on what they said.

Q Okay. And how did that call end?

A They were to call me back. I was going to have to
go to Fort Payne to see a circuit judge, and they were going
to send somebody, and they were going to have to let me know
how they were sending somebody to get the pictures. And
they didn't have that worked out in their head at that time.
And then I -- so --—

Ms. Lynch. Can we stop?

[Discussion off record.]

BY MR. BRODERICK-SOKOL:

Q Did you ultimately provide the pictures to someone
from the Riley campaign?

A I did.

Q And did Don Siegelman ultimately concede?
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A He did.
Q Okay. And did he concede that very day?
A He conceded that very day.
Q I'm going to mark a couple more documents now. I
think this is going to be Simpson 4.
[Simpson Exhibit No. 4
was marked for identification.]

Mr. Broderick-Sokol. This is a 2-page document of

telephone records that Ms. Simpson has provided to the
committee. And the first page is marked Simpson 490, and
the second page is marked Simpson 489.
BY MR. BRODERICK-SOKOL:
Q On the top of the first page there's a number —-
well, what is this first page?

A This first page is my Farmers wireless cellular

bill.
Q Is your cell phone number somewhere on this page?
A Yes. It's the 899-3600. I have multiple cell
phones at any given time, depending on -- because I

represent different folks, and some of them even provide me
a phone.

But I also have 3601 and 3606. And I sometimes am
charging one. 1I'm never without a cell phone. So --

Q Okay. And on the bottom of this page, there's --

well, is the call that you describe with Rob Riley and Bill

29
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Canary and Terry Butts listed on this page?

A Yes. It's the 11:18.

Q So there's a call at the very bottom dated November
18 at 10:52 a.m.?

A That is correct.

(6] That call lasted for 11 minutes?

A Right.
Q Okay.
A And then you've got another page attached to that.

Are you asking me about that page too?

Q I'm not asking you about the next page right now.

A QOkay.

Q I'm going to ~- hold onto that one because we're
going to go back to it.

A That's what I'm trying to figure out, what I need to
do with it.

Q The next document is a -- this is a stack of
documents that you also provided to the committee. The top
one is Simpson 558. They are not in Bates order.

{Simpson Exhibit No. 5
was marked for identification.]
BY MR. BRODERICK-SOKOL:

Q I will describe that these are a selection of

documents that I have pulled from what you provided us that

are letters between you and Rob Riley and various clients or
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other individuals. That is how I understood them.

Is that an accurate description of what these documents
are?

A It is. And this is not all-inclusive. I asked my
secretary to pull out of a couple of drawers, documents --
because I mean we've got drawers full of them. But I just
asked her to pull out a couple, since he had claimed he
didn't know me basically in a newspaper article.

Q so the record is clear, I did not pull -- I did not
pull all of the documents that you had sent as examples.

And your testimony just now was that you have even more that
you did not even send in to the committee because you were
just picking samples?

A And this is -- basically it looks like what - I
told my secretary when she pulled from the drawers, I don't
even think she pulled from -- I think if you could see the
blacked-in stuff, you would see it's just a couple letters
of the alphabet. I just told her to pick any drawers,
closed drawers. We put our files in the drawers at the
office. So she picked those, and I told her to try to get a
couple from 1998, '9g9, 2000, 2001, 2002 and so forth,
pecause he had done that article that suggests he didn't
really see me any during that time.

Q Okay. And the earliest one we had in this group I

have selected is June 1998, and they run through 2004. Did
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you have business dealings of this kind with him before '9872

A Sometime after I did my TWA 800 case, he got started
trying to get me to do cases with him, and so -- because he
had heard I had some big cases that I had settled, and he
was in a large firm in Birmingham, and I had been referring
them out. I can't say what year I started with him. I just
had my secretary pull out of two drawers, but it was
sometime after the TWA 800 disaster, because I did a case
involving that.

Q Okay.

A And he heard about that. And that's kind of how he
started pursuing me to be a referring attorney.

Q Okay. I just want to look at a few pages of Exhibit
5. The first page, I guess there's a telephone number for
Rob Riley's office in the letterhead, 205-870-9866. Do you
see that?

A That is correct.

Q Do you want to go back to Exhibit 42

A Yes.

Q Just so the record's clear, what is the phone number
for the November 18 call?

A It is 205-870-9866.

Q Okay. And does that number -- why don't you turn to
the second page of Exhibit 4, the phone records.

A Yes.
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Q Well, what is this page?

A This page -- why did I offer it? Is that what you
mean?

Q Well I'm asking what it is. It looks like a
telephone billing record.

A It's a phone record and it's one of -- I have four
or five, I think approximately, because I've got computer
lines and all that, telephones. I'm not really sure how
many telephone lines, but this is one of the telephone lines
in our office that I have.

Q Okay. And I think it will just be simplest if I
just note for the record that that same number appears in
several places.

A That is correct.

Q0 On this page.

A But I believe some of them other Birmingham numbers
are Rob's numbers.

Q Which ones do you think might be that?

A I think the 5000 number is.

Q 205-879-50007

A Yes.

Q And that's the bottom number on the page?

A I think maybe that 205-824-3117. I'm not certain on
that, but I believe that it may be a campaign headquarters

number, but I'm not sure. I had Rob's home phone numbers, I
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had his parents' phone numbers. and I don't do business in
Birmingham. Most of the Birmingham numbers in some way in
my phone records involved the Rileys. I have one girlfriend
from college who lived in Birmingham and so I had her cell
numbers. But other than that, I believe most of the
Birmingham numbers are his or are headguarters numbers
because, you know, they run multiple lines in volunteer
centers and things of that nature. But I can't track all
those numbers.

Q That's extremely helpful. And if you will just flip
—— I'm sorry -- to the other, Exhibit 5 now. Yes, that
larger stack. And just so we can see, if you go about seven
pages in, there's a document, Simpson 532. It looks to be a
fax cover sheet. I think that may be it in front of you.

A Yes.

Q And what is the office telephone number for Rob
Riley's office on that one?

A It's the 5000 number.

Q Okay.

A That matches the phone.

Q and I'd like to ask you about one more document
that's in the stack. It's Simpson 550. 1It's about
two—thirds of the way through. It looks to be a complicated
document that looks to be a printout of an e-mail that was

faxed to someone else and also has some handwritten notes on
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it.

A That is correct.

Q Okay. And the general substance of this appears to
be an effort to get a Senator to send a letter. 1I'll read
the first two sentences of the e-mail. "I've been talking
with Robby from Hutchinson's office. He has offered to try
to get the Senator to send this letter." And the letter has
to do with getting payment on a FEMA matter.

A That is correct.

Q Can you read the handwritten note that's at the top?

A "I e-mailed this to"™ -- and that's the client's name
-- "then Karl and Stewart today."”

Q Hold on. ©Oh, I e-mailed -- sorry. You are reading
it. Sorry.

A I say the blank is the client's name that I can't
disclose. But it says, I e-mailed this to the client's
name, Karl and Stewart today.

Q And then it says Rob?

A Yes, that's the note he sent me.

Q You didn’'t read the beginning which is "To Jill."

A Yes.

Q Is this Rob Riley's handwriting?

A Yes, it is.

Q Okay. And the Karl that is referenced here -- well,

let me ask about Stewart. Who is the Stewart that's
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referenced here?

A Stewart is a lobbyist that works for the Federalist
Group.

Q Here in Washington, D.C.?

A Yes. And they've now been bought out by Ogilvy.

Q This matter was an effort to collect on a FEMA
contract?

A That is correct.

Q And the Karl that is listed here, do you know who
that is?

A I believe that is Karl Rove.

Q And why do you think that's Karl Rove?

A Rob -- what Rob would do for us occasionally, he
would ask me to do little odds and ends for him, such as
follow Don Siegelman and stuff. And then he for me
occasionally would -- if I needed somebody to write a letter
to speed up a client getting a check or whatever, he would
see if he could find somebody that would help me with that.
And it was not uncommon for him to talk to Karl Rove and
Stewart Hall about that because he would make reference to
it.

Q  You had heard Karl Rove's name come up before in
conjunction with matters like this?

A Yes. And basically what we would do, we would help

to write the letter that we wanted or he would help to write



57

37

it. He would send it to me for me to approve, then he would
send it to Stewart and our -- or whoever. And they would --
and Karl -- and then they would attempt to get it approved.
You know, I mean get somebody to do it.

Q Great. Could we go off the record briefly?

[Discussion off the record.]
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RPTS KESTERSON
DCMN ROSEN
[1:30 p.m.]
Q What I'd like to do now is we've -- Ms. Simpson, you

sent a DVD up to the committee along with materials and we
have that playing on a laptop computer here. And I'd just
like you to look at it briefly to understand -- or to tell
me if this is video of the Klan rally that you attended on
that -- Klan rally that you observed on that Saturday the
16th.

A It is. And I do want to state for the record that
is the only one I've ever attended.

o] I apologized as soon as it came out of my mouth.
And we're not going to watch the full -- more than an hour,
I think, of wvideo that we have here. But you've reviewed
this closely and you described that it shows Parker Edmiston
putting up the signs?

A That is correct.

Q Okay. We'll just play it for a minute to see.

A I'll probably help you because he comes from this
direction over here.

Q Are you familiar enough to know if it is soon that
he appears?

A Yes, 1t is pretty soon. It is about 12:58 he shows
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up on the site. I had to go a few minutes early because --
I'm not certain. I think you may see him in a second or two
or a minute or two. He has already got one sign up. There
was already one sign up, but -- and I don't know how that
had gotten there.

Q As we're watching, it shows folks in confederate
gear -- there is not actually any Klan regalia. But does
that show up later?

A That shows up later. Basically this is when they
first start to set up. ©Now, here comes Parker. And you
don't yet see him. When I first saw this videotape --
because I didn't get this videotape until a couple of weeks
ago. And when -- I thought it is not going to show his
face, but it shows you him as pretty as can be.

Q Is that him right there?

A That is Parker.

Q I'11 describe the white gentleman with grayish hair
and a sweatshirt of some kind with a logo over the chest and
a red T-shirt or something underneath?

A That is correct.

Q Putting up a couple of rally signs?

A I saw that very scene -- I took pictures of it and I
did not do the videotape. The cops had actually done the
videotape. But that's how it starts, what he did that day.

Q Thanks very much. And we're going to mark that DVD
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as Simpson 7 -- 6.

A And that is not all inclusive of what he did. There
is actually more signs.

Q I understand. Well, that was very helpful. I'm
very sorry. Simpson 6 is the DVD. Okay. We're getting
that right now to mark.

[Simpson Exhibit No. 6
was marked for identification.]
BY MR. BRODERICK-SOKOL:

Q How did you come to obtain that video?

A I got a call from an individual who was connected
with the Scottsboro Police Department. I had a spouse that
was connected to the Scottsboro Police Department and said
that the Scottsboro Police Department -— that they had heard
I had been trying everywhere to find a videotape. I had
been to the Jackson County Sheriff's Department several
times. I gave my pictures away to the Rileys, so I didn't
have proof of that, even when I made my affidavit. But I
knew that it had been videotaped because I had knowledge of
that from being there that day and also -- but I did not
know who the videotapers were. When I talked to the
reporter, he said a videotaper was the sheriff's department.
But I've tried to obtain pictures from the sheriff's
department and a videotape and they contended they could not

find them.
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Approximately 2-1/2 weeks ago, after having been beat
black and blue in the Alabama press, a call in my office
comes in at 7:00 approximately at night and it is a woman
who says do you know that the Scottsboro city police has
five hours of videotape that shows exactly what you are
saying has occurred. And I said no, but who has got it, you
know. And so she proceeded to tell me and I said why are
you calling me about it. And she said, I want you to have a
copy of it. So I said, okay, how can I get it. And she
said I will bring it to you.

Q And is that what happened?

A That what happened.

Q And who was that?

A She asked me and I talked to the Alabama bar when
she handed it to me. People from the sheriff's
department -- I mean, the Scottsboro Police Department gave
it to her, but she asked me -- she said that -- she said I'm
your client now, here is the pictures and that's what she
did. That's the video and that is what she did.

Ms. Lynch. That is not sufficient to establish
attorney/client relationship.

BY MR. BRODERICK-SOKOL:

Q Let's try something different. Would you prefer not

to name the person?

A I'd prefer not to name --
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Q It is a voluntary interview and I don't have a
problem or strong need to know myself. That's fine. But it
was --—

A It was my understanding that she had obtained it
through the Scottsboro City Police Department.

Q Okay. That's fine.

A But she brought it and she didn't want to be
involved. So --

Q That's fine. Okay. After Governor Siegelman
conceded the 2002 election, what was the next time you spoke
to Rob Riley about that governor's race?

A Some times late November or December. I believe it
was December, but I'm not sure. I mean, I -- after he
conceded -- I may have spoke to him -- I don't know exactly,
November or December.

Q Okay. And did you have a conversation with him
about Mr. Siegelman's decision to concede?

A Yes, I did.

Q Can you describe that conversation?

A I understood from what Rob told me that Terry Butts
talked to Mr. Siegelman and some of his campaign people is
what I understood. And in that conversation basically,

Mr. Siegelman had been offered to go ahead and concede, that
the pictures would not come out and that they would not

further prosecute him with the justice department.
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Q So your statement is that Rob Riley told you that
Terry Butts had essentially given Don Siegelman two
messages, this business about the Klan rally and the
democrat putting up the signs would go away and the threat
of prosecution from the justice department would go away?

A Yes.

Q If what, if he conceded?

A If he conceded. And I actually kind of put that in
my affidavit too. I don't know that you want me to refer to
it.

Mr. Sandler. Just answer the questions now.

The Witness. Because Terry -- part of when we had been
talking about that -- but anyway -- had -- that day that we
talked on the phone had involved Terry said, you know,
basically everything is going to be over, he is going to
give Don assurances everything is going to be over.

Q Back in November when you were on the phone, you
heard Terry say the assurances he was going to give Don were
everything and you understood that --

A And I asked --

Q What did you ask?

A I asked Rob about if it was going to all be over for
Siegelman when we had the call in December, just talking to
him, I said what have they done on the other case, the other

cases.
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did Rob say?

A  He said in that -- at that time that everything was

going to be over

and they did, I reckon for 14 months

afterwards it was over from what I understand. But that's

not -— T can't say that from personal knowledge, but --

Q Qkay. T

understand what you are saying, that as --

look, you don't see Siegelman was prosecuted for some

substantial period of time.

A Right.

Q Where --

where were you if you remember when you had

this conversation with Rob Riley?

A I had phone calls with him and you've asked me this

before. And I saw him during that time because he saw

clients. He would come to my office regularly to see

clients and stuff. So the thing is this, I just don't

recall, you know,

exact location of where I was. I'm not

sure -- I think we had actually several communications

about, you know,
talking to him.

place.

Don Siegelman and Terry Butts going and

But I can't say a specific date or time or

Q Could they have been on the telephone or do you

believe these conversations were in person?

A I really

believe they were on the telephone, but I'm

sure that when he came to the office, we probably laughed

about it also. So —-
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Q Ckay. And you say as I understand what you're
saying, the memory you're describing may be what you learned

from Rob Riley over the course of more than one

conversation?
A Yeah, I've thought about it quite a bit. We -- I
mean, this is something we -- right around that time, we

talked about several --

Q And looking at that sort of the -- I guess the sum
of your recollections from those conversations, is there
anything else you remember that you haven't described here
about this kind of confrontation between the Riley campaign
and Siegelman and the issue of the -- the possibility that
he might be prosecuted if he didn't stay out of politics?

A I just know that Rob pretty well indicated to me
that Terry had talked to him and made these assurances. I

didn't necessarily believe they were going to live by them

because I -~ if Don got back in the race, I think, you
know -- I said, well, what if Don doesn't follow that and
Rob said I think -- as I recall -- he basically said well,

if he doesn't, you know, they'll prosecute him. So --

Q And did Rob ever tell you if he was present with
Terry Butts when Mr. Butts spoke to Siegelman or folks from
Siegelman's campaign?

A From what I recall, I understand that Terry Butts

did this all by himself. And I don't know how he did it. I
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just recall that Terry did whatever he did by himself.

Q When Rob was telling you those thing, he would had
to have been relying on what Terry Butts or somebody else
would have told him?

A Right.

Q I'd like to move forward in time now. Did you have
another conversation with Rob Riley about politics and Don
Siegelman in the early part of 20057

A I did.

Q Okay. And how did you come to be talking to Rob
Riley that day?

A I went —— I adopted a baby -- you know, I lost a
baby December 25, 2003 and then 2004, I didn't work a lot
during that year because I was so depressed over losing the
baby and I told you about that in 2005, I adopted a baby on
January 9 and I was so excited because I had missed being
out so much that I shopped a lot during that time because I
wanted to buy baby stuff.

Q A baby will do that to you.

A And I ended up going to Homewood, which is probably
the nicest place you can shop for baby stuff in our state
which is right -- the street runs right into Oxmoor Drive or
whatever that street is that Rob is on and he was like a
block or so from where I had been shopping for the baby.

And I wanted to take by and show a picture of the baby. Rob
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had not been in the office during the month of January, and
I wanted to stop by and show him a picture of the baby. And
so I left my shopping after I had bought a bunch of stuff
and went by to show him a picture. I had a picture of the
baby in my hands, you know, where you hold it. And so
anyway, I stopped by his office and we started gossiping.

Q And did you discuss the 2006 gubernatorial election
that was coming?

A Yeah. I mean, you know, it always rolled around to
politics any time we got together and who knew what. He
asked about some politicians up in my area. I think I
mentioned first, you know, the -- you know, what is going to
happen in the 2006 election. There had been some talk at
one time originally that Rob might run after his daddy's
first term, but Bob liked the job so much, he wanted to stay
in it according to Rob. So we were talking about that.

Then we got to talking about who was in the field, who was
going to be running. We talked about Lucy Baxley and her
weaknesses and how we could hit her, you know, with what we
could run with on that.

Q Is she a Democrat or a Republican?

A  She is a Democrat.

Ms. Lynch. Could you say her last name again?

The Witness. Lucy Baxley.

BY MR. BRODERICK-SOKOL:
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Q And did you talk about Don Siegelman?

A  And we talked about Don Siegelman.

Q And what did Rob Riley say about Mr. Siegelman?

A That Don Siegelman was the biggest threat that we
had. Don Siegelman -- Rob, he had several names for him,
but one of them was the golden child. Don Siegelman is kind
of like a golden child for the Democratic party in our
state. So, anyway -- and is an incredible fund-raiser. So
he was talking about who we thought he might raise funds
with. And then he said that he -- I said, well, you know,
he is not supposed to run again, but, you know, Alice
Martin, I had like, you know -- we discussed Alice Martin
messing up the case in Birmingham.

Q Okay. Let me stop you there. BRefore talking about
Siegelman, you discussed Alice Martin messing up the case,
but Siegelman running -- you discussed Alice Martin's
prosecution of Mr. Siegelman up in the Northern District of
Alabama?

A Uh-huh. And we start talk -- we really -- we talked
about Lucy Baxley and then started talking about Don
Siegelman. And, of course, the first part of our
conversation was that Alice Martin had miserably messed up
convicting Don.

Q Yep.

A And also we talked a little about the fact that Don
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had -- there had been a poll done somewhere in 2003. And
based on communications I had with Rob -- but I didn't have
many in 2004. Don had decided to run before he was -- Rob
and them had when he was going to run, even though he had
assured Terry Butts from what T understood that he was not
going to run. And -- so Alice Martin on the last day or
whatever that she could convict him, she pretty much -- she

filed paperwork to prosecute him.

Q And this is all in the discussion you had with Rob
Riley, you learned all the things you're telling me now from
Rob Riley?

A I had not been in the loop that much in 2004. So we
were discussing how Alice had gotten this case, because I
was, like, how did -- you know, how did, you know, she --
what caused her to bring that case? I thought she wasn't
going to bring it, you know. And we were having a
discussion about that. And he said they had gotten some
wind of the fact that Don was going to run again. But she
messed up the case. And then she got Judge Clemon who did
not believe in criminal intent. We had a discussion about
Judge Clemon not believing in criminal intent and that the
case got thrown out sometime in the fall of that year. And
Rob was kind of telling me the gossip about that deal.

Q These are things that had happened the year prior

when you had been somewhat out of the loop as you had said,
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you weren't working or doing other things for personal
reasons?

A And so, anyway, he was telling me all of the things
that Alice had done as far as having messed up the deal.

And then I -- and that since she had messed it up, he was
definitely running, you know what -- I mean -- and then he
proceeds to tell me that Bill Canary and Bob Riley had had a
conversation with Karl Rove again and that they had this
time gone over and seen whoever was the head of the
department of -- he called it PIS, which I don't think that
is the correct acronym, but that's what he called it. And I
had to say what is that and he said that is the Public
Integrity Section.

And I read in the paper since they call it PIN, but he
called it PIS. So anyway, I said at the time that, you
know, what happened -- you know what I'm saying? So -- but
they had a conversation with Karl and then Karl, it is my
understanding, then went over to the Public Integrity
Section and talked to the head of it.

Q About what?

A About Don Siegelman and the mess that Alice Martin
had made and it was my understanding in that conversation
after that conversation that there was a decision made that
they would bring a new case against Don Siegelman and they

would bring it in the Middle District, which is not my
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district where -- you know, you and I have had that
discussion, I do not practice -- I am admitted to the Middle
District back but that is getting pretty far afield from the
location of my office.

Q Okay. And who -- when you say they had made a

decision, who are you thinking of?

A  Whoever that head of that Public Integrity -- the
PIS was as Rob referred to it. And then whoever -- and Karl
Rove.

Q And what -- well, from talking to Rob, this

conversation you're describing for me was in late January,
early February 20057?

A That is correct. Right after -- I was home with the
baby for about 3, 3-1/2 weeks or so, and then I started
getting out because I wanted more baby clothes and more baby
stuff. So --

Q And is your understanding, then, that the
conversation between Bob Riley and Bill Canary and Karl Rove
would have occurred sometime in 20047

A I understood -- whenever Alice's case was over --
which we had the discussion -- I don't know when it was
over, but I think it was in October or September from what
I've been told. But sometime between when that case had
ended and when -- and I kind of understood from what --

Q And when you were talking?
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A Yes, and when I was talking. And I kind of
understood it had occurred before Christmas, but I don't
know, November or December. But --

Q But it could have been any time --

A It could have been any time during that time.

Q Okay. And did Rob give you the name of the
person at -- I'm just going to call it Public Integrity --
that he thought he understood Karl Rove had spoken to?

A No, he said it was the head guy there and he said
that that guy had agreed to allocate whatever resources, So
evidently the guy had the power to allocate resources, you
know.

Q To the Siegelman prosecution?

A Yes. And that he'd allocate all resources
necessary.

Q And did Rob -- well, did you discuss anything else
about the reason to bring the case or the decision to bring
the case in the Middle District?

A Oh, yes.

Q And what is that?

A I asked Rob why we needed to bring it in that area.
And, of course, he mentioned Leura Canary, Bill Canary's
wife, would be a good reason as to why to bring it. But he
also mentioned Mark Fuller.

Q And who is Mark Fuller?
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A Well, at that time -- I had heard about Fuller, but
I've never met Mark Fuller so, you know. But Mark Fuller is
the Chief United States Federal judge for that district.

Q Had you heard his name before Mark mentioned him?

A Yes, I had.

Q What did you know about Fuller then when Rob
mentioned him that day?

A In 2001 and 2002 when I was up here trying to --
helping with the campaign and trying to collect the money on
the -- the FEMA deal you read about, I made several trips up
here for that. We would meet over at Stewart Hall's office,
the Federalist Group. And I brought clients with me too.
And I had one particular one that came a lot, but he would
bring an entourage of folks who was involved in that FEMA
deal. Well, anyway, Rob and Stewart and I had several
discussions about these cotton tractors that do the storm
work. I represent folks without naming any identities, but
they predominantly do one kind of work and it is natural
disasters or manmade disasters. And when you do a storm
cleanup, you can make, like, 20, 30 million, 15 million in a
60-day period, a large percentage of the time. Rob and
Stewart were fascinated by that because they knew Mark
Fuller who had been -- Mark Fuller had been at Alabama with
us because Stewart Hall was at Alabama when I was at

Alabama.
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Ms. Lynch. I'm going to object right now. I'm
confused about -- are we still talking about a telephone
conversation with Rob Riley?

The Witness. This was not a telephone conversation.

Ms. Lynch. I think the question she is responding to
was still in regards to what was said to her or by her.

Mr. Broderick-Sokol. The question she is responding to

now is what did you know about Mark Fuller when Rob Riley
mentioned him.
Ms. Lynch. We're still getting there?

Mr. Broderick-Sokol. We're circling around to it.

The Witness. But anyway, I'll come --
BY MR. BRODERICK-SOKOL:

Q You're giving us a lot of how you know as opposed to
what you really knew about Mark Fuller, which is what I want
to understand. Why don't you start with -- you had just
mentioned college, that he had been at Alabama. Is that
what you had understood?

A With Stewart, me and Rob at the same time. But I
did not know Fuller at college. They claim I knew him, but
I don't recall him.

Q What is your recollection?

A I do not recall him. But they proceeded to tell me
that Fuller has all these contracts, but his contracts are

not the same type of contracts as mine. They were amazed
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that my clients could get these cleanup large sum, whereas

Fuller was getting large contract, but he was doing more

what I consider to be maintenance on aircraft and fuel

contracts, aviation kind of stuff which was not anything I

was

familiar with. It really sounded kind of like an oil

job or doing govermment contracting.

Q So you knew that he had some business doing these

contracts, you have learned this from Rob Riley and Stewart,

whose name I'm not remembering.

you

you

no,

did

did

A Hall.
Q And Stewart Hall. Thank you. Over that period, did

know he was a federal judge when Rob mentioned him to

that day?

A He wasn't a federal judge in 2001 and 2002. And,
on 2005 on -- when Rob and I were in the office, no, I
not.

Q Okay. But when Rob mentioned Mark Fuller -- well,
Rob tell you he was a judge at that time?

A Rob, asked me, do you remember Fuller and I, it took

me a minute and I said, yeah, I remember Mark Fuller. He

said he is now a federal judge. I said she that guy that

did

those aviation contracts, and that's how I -- that's how

I connected him.

Q Okay. And in that conversation in 2005, did you

talk about Mark Fuller's business dealings in government
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contracts?

A We did.

Q  And what did you learn at that time?

A Rob told me that Mark Fuller was still a government
contractor in 2005 and a United States Federal judge, which
I found unusual.

Q Did he discuss with you any of the types of
contracts that Mark Fuller was working?

A Yes, he did.

Q What did he say about that?

A He said that Fuller was doing fuel contracts, that
he was doing maintenance contracts, that he was doing
clothing contracts. He -- he makes flight suits. So you
know. And he had Air Force and Navy and that he was -- did
contracts with the FBI.

Q Okay.

A And I think the ATF, but -- I'm pretty sure he said
the ATF also, but I'm not sure.

Q And did he talk to you about Mark Fuller's politics
or political work?

A He did.

Q What did you talk about in that regard?

A I asked him -- he made a statement that Fuller would
hang Don Siegelman. And I asked him how he knew that, if he

got him in his court. And he said that Fuller was -- had
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been on the Executive Republican Committee at Alabama -- in
Alabama before he been a judge and he also told me about a
backlogging case, which is what you call the salary spike.

He called it the "backlogging."
Q Why don't you describe that?
A I had never heard the term "backlogging." So I had

to ask Rob what backlogging was. Evidently from what I
understand, Fuller had an employee when he was at the DA's
job, before he got to be a job in Coffee and Pike. And he
had two employees, a secretary and an investigator. And
during his term of being DA, somehow that investigator
wasn't making your typical salary, he kicked it up. And Rob
got to telling me that there was an audit done, a couple of
audits, I think, and that Fuller just hated Don Siegelman
and thought he was responsible for these audits on those
salaried employees and that there was something involving a
backlogging because they go back to figure your retirement
and there was something kind of backlogging deal. But I
didn't fully understand it at that time.

Q And did he say any more about what Don Siegelman had
to do with those audits that put Mark Fuller out?

A He said that Don Siegelman had caused Fuller to get
audited. That's what Fuller thought. He hated him for
that.

Q And this comment that he is going to hang Pon
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Siegelman, is that -- was that Rob Riley speaking or was he
relaying something he had heard from someone else?

A I don't know. You would have to ask him.

Q Did you have any understanding -- well, did Rob say
that anyone had spoken to Mark Fuller about the Siegelman
case?

A I understood that Rob Riley believed that Mark
Fuller would get that case.

Q That is not exactly responsive and you may not know.
But did Rob Riley say that anyone had actually spoken to
Fuller about getting the case?

A No.

Q Did he say how he knew -- did Rob say how he knew
they could get the case to Fuller?

A He said Mark Fuller would be the one who would be
that judge?

Mr. Sandler. The question was, did he say how he knew
that in the conversation.

The Witness. No. And I didn't ask how he knew.

BY MR. BRODERICK-SOKOL:

Q Right.

A I mean --

Q I understand.

A Some questions are better not asked. So --

Q Take one second to look through my notes before



79

moving on.

Mr. Broderick-Sokel. Can we go off the record?

[Recess. ]

BY MR. BRODERICK-SOKOL:

Q Just really the last area I have to cover 1s your
decision to draft the affidavit that was marked as Exhibit
3. At some point in 2006, did you call Don Siegelman's
legal team with the information that you had?

A I did.

Q Who did you call?

A I called Redding Pitt's office.

Ms. Lynch. Could you say that again?

The Witness. Redding Pitt. I may have said it with an
S. Redding Pitt. I don't know him that well. So -- but I
never met him actually.

BY MR. BRODERICK-SOKOL:

Q bid you talk to anyone from his office?

A I talked to a secretary, but she put me straight
through to voicemail.

Q And did you get a call back?

A He never called me back.

Q And at some point, did you end up discussing that
the information you had on the Siegelman and Scrushy case
with a lawyer named Joe Espy?

A I did.

59
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Q Who is Mr. Espy?

A He was a lawyer for Lowell Barron.

Q How did it occur to you to talk to Mr. Espy about
these matters?

A In the fall of 2006, a Riley campaign person came by
my office wanting me to meet with the governor at a -- his
birthday party out at Randy and Kelly Owens' house, who
Randy sings in the band Alabama and Randy's bandmate, Teddy
Gentry is my ex-brother-in-law, although he is still my
brother-in-law. I mean, we get along. I see my ex-husband
every day. But anyway, the thing is this, the governor was
having a birthday party out there and they wanted me to meet
with them to talk about some campaign stuff. And this
lawyer asked me to do some things I did not feel comfortable
with.

Mr. Sandler. This lawyer who?

The Witness. He was a disbarred lawyer at that time
actually, but he had been a lawyer.

Ms. Lynch. Can I clarify? Was that the campaign
worker or --

The Witness. The campaign worker is the lawyer. He
was a disbarred lawyer working in the Riley campaign with a
guy named Gerald Dial. And that lawyer's name was Hoyt
Baugh.

Mr. Broderick-Sokol. Okay. He asked you to do
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something you were not comfortable with.

Mr. Sandler. Hold on a second. I'm not clear on the
record. The disbarred lawyer's name was --

The Witness. Hoyt Ball. Anyway as a result of that, I
ended up calling Joe Espy.

BY MR. BRODERICK-SOKOL:

Q Why Mr. Espy?

A I called Doc Barron, who is the brother of a senator
that they had asked me to do this work for, a state senator.
And Doc called Lowell Barron and Lowell called Joe Espy.

And then they asked me -- it got back down the food chain
somehow for me to call Joe Espy.

Q Was Joe Espy a lawyer representing any of these
people?

A He represented Lowell.

Q Okay.

A And I told Joe -- all I had told Doc Barron is they
asked me to do something I felt uncomfortable with and
Lowell needed to be aware. And then, of course, T get this
phone call back that they want me to talk to Joe Espy. When
I talk to Joe Espy, he recommends that I talk to the Bar.

So I ended up calling the Alabama Bar and talking to them
about this also.

Q And we're not talking ~- we're not talking about the

Siegelman-Scrushy Prosecution. You're talking about
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something they asked you to do that made you uncomfortable,
you asked the Bar about that at Joe Espy's suggestion. How
did you come to be talking to Joe Espy about the matters
that ultimately end up described in your affidavit?

A The Bar said that I could talk to Joe Espy, so I
called him back and I told Joe Espy what they had asked me
to do. Joe Espy felt it was illegal, I believe. I mean, he
indicated that to me. And, anyway, at one point he says
good God, why would they ask you, Jill Simpson, lawyer from
Rainsville, to do this. And I said, well, I'm the one who
took the pictures when Don Siegelman conceded and I said I'm
sure you know about that because you represented
Mr. Siegelman back at that time. And Joe Espy said, no, I

don't know about those pictures, but what are they pictures

of?

Q Let me stop you there. Joe Espy represented Don
Siegelman?

A Yes.

Q When did he represent Don Siegelman?

A In the election contest in 2002.

Q Ckay.

A And I knew that because of having worked with Rob
and volunteering.

Q Did you describe the pictures for Joe Espy?

A No. When I realized he didn't know, I decided that
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I wasn't going to tell him what was in those pictures at
that point. 1In that conversation. I did later on, but not
in that conversation.

Q Okay. When did you end up telling him the things
that you knew that would show up in your May 3rd -- your May
2lst affidavit that we've marked?

A In January -- end of January, first of February of
2007. That conversation had occurred in 2006 and that —-
there was a case that pursued -- I told Joe Espy —-- and this
might help. I don't know. I told Joe Espy they were fixing
to file a suit because that disbarred lawyer had asked me to
be involved in something illegal in that. So there was an
ongoing suit. So I talked to him. And when the case was
being dismissed is the date that he got back on the
pictures.

Q Let me -- he got back on the pictures?

A He got back on the subject.

Q And what did he ask you?

A He said, Jill, the case is about to be over with the
senators. And he said, so, I really have no conflict in --
you know, you can tell me this and I'd have client
confidentiality if you told me kind of what the gist of this
was with these pictures. I won't ever tell anybody is
basically -~ I can't say exactly what his words were, but he

sald he would not ever tell. But he really wanted to know
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what those pictures were of. And he was speculating. His
mind was in the gutter and I finally just told him what the
pictures were of.

Q Okay. And did you tell him about the conversation
that you were on as well?

A I did.

Q About trying to pressure Mr. Siegelman to concede?

A I did.

Q Did you tell him about the reference -- did you tell
him about the Bill Canary statement that had been worked out
with the Justice Department?

A I told him pretty much the story.

Q And --

A I did not tell him about Fuller.

Q And what did he say?

A I just told him -- I mean, I did not tell him about
Fuller and the 2005 conversation. I didn't see that was a
need at that particular point.

Q Okay. And what did he say to you once he learned
that information?

A What?

Q What was Mr. Espy's reaction to that information?

A Basically he felt I had an ethical duty to call the
Bar and tell them what I knew about that.

Q0 Why did he think that?
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A Because he thought that.

Ms. Lynch. I'm sorry. I'm going to object. Did he
actually state his thought or are you just speculating to
what he thought?

The Witness. I hate speculating anyway. He just told
me he felt I should call the Bar. I'm not going to get into
what his mental impressions were.

Mr. Broderick-Sokol. Absolutely. And thank you.

BY MR. BRODERICK-SOKOL:

Q So what did you do?

A I called the Bar.

Q And what did they say?

A They said that I should probably talk to
Mr. Scrushy's attorney because in that conversation we had
talked a lot about Terry Butts who had represented in
addition to Mr. Canary, we had talked about Terry Butts, who
had represented governor Riley and had also represented
Mr. Scrushy. And I knew from some of that conversation,
you've not asked me that question, a couple of other things
about that. So the Bar said that I needed to call Art
Leach.

Q  What did you know about Terry Butts representing
Mr. Scrushy?

A I knew from things that Rob had told me that Terry

Butts would go back and tell the governor things, even
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though he acted like they weren't friendly, he would tell --
Mr. Sandler. I'm sorry. This is -- your question was
whether Terry Butts had represented Richard Scrushy?

Mr. Broderick-Sokol. Yes.

The Witness. Yes, he represented Richard Scrushy.
BY MR. BRODERICK-SOKOL:

Q In what case?

A In the Don Siegelman-Richard Scrushy case.

Q The criminal case at that time is pending in the
middle district of Alabama?

A That's correct.

Q Okay. And Rob had previously told you that
Mr. Butts was doing what?

A He would occasionally tell stuff about what was
going on with Scrushy's case.

Q To who?

A To Bob.

Ms. Lynch. Bob?

The Witness. Riley.

BY MR. BRODERICK-SOKOL:

Q And when did Rob Riley tell you that?

A I can't say for certain the dates. I mean, I didn't
write them down. It was just gossip.

Q But was that in that same January 2005 -- late

January, early February 2005 conversation?
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A It would have been sometime in the early part of
2005, but I can't say or -- I really can't say a date
because I -- I'm hesitant because, I mean, he mentioned that
several -- I mean, he mentioned -- he mentioned that Terry
Butts was -- he, at one point, mentioned to me that Terry
Butts was going to be representing Scrushy, whenever that
happened, that's what he mentioned. And then he said that
Terry Butts had told him X, ¥, Z. And I didn't really write
down what Terry Butts had told. So, you know, I can't say
specifically what they said, but, I mean, I knew that there
was discussion.

Q Okay. Did you go to the Bar after you spoke to Joe
Espy as he had suggested you should?

A Yes, I did.

Q And what did they tell you to do?

A Call Art Leach.

Q Who is Art Leach?

A He is an attorney for Scrushy.

Q And did you call Mr. Leach?

A I did.

Q And can you describe the conversation you had with
Mr. Leach?

A I told him what had occurred about the Klan rally
and the phone call.

Q And did you tell him about Judge Fuller?
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A He asked me -- Art told me, he said Jill, you know,
this is an interesting story. He said, is there anything
else you know -- because if I was you, if I knew anything
else right now, I think I would go ahead and tell me, you
know -- I mean -- because I just told him that. But he
asked if there were other things that I knew that I thought
they might should know. And I told him there was one other
thing, but I needed to see if I could document it because I
didn't want to say anything about a Federal judge that I
couldn't document, you know what I'm --

Q Yeah.

A So I told him there are some things and I need to
look up those things to see. But I did not -- I didn't tell
him what it was. I didn't tell him it was a Federal judge.
I just said there is something else, but I'll send you an
e-mail on it if I get it. He asked me to do some things for
him also in that conversation.

Q Okay. When is this conversation?

A It was sometime before 2/05 because the things he
asked me to do I e-mailed him and gave you a copy of.

Q Before --

A 2/05/07.

Q Before February 5, 20072

A Right.

Q Okay. And what did he ask you to do in that
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conversation?

A He -— when I told him my story, he asked me if I
still had a copy of the pictures.

Q Okay. And what did you tell him?

A  No, but I thought that I might could find a copy
because I had been to the Klan rally and I knew that the
press was there and I knew that there was videotapes out
there.

Q Qkay.

A And he asked me to see if I could run those down.

Q Did he ask you at that time to do an affidavit or
give him a statement?

A He told me that he would like to take an -- he would
like for me to do a statement, a written/sworn statement.

Q Now, Art Leach, you said, is one of Mr. Scrushy's
lawyers?

A [Witness nods head.]

Q And Terry Butts is another one of Mr. Scrushy's
lawyers at that time?

A  Uh-huh.

Q So how did he -- did he say anything to you that he

believed Mr. Butts should not be representing Mr. Scrushy?
A Art Leach had a very difficult time when I explained
to him -- yes, he liked Terry Butts.

Ms. Lynch. I'm going to object. That is not
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responsive.
BY MR. BRODERICK-SOKOL:
Q Did he say anything to you that he did not think
Mr. Butts should be representing Mr. Scrushy?
A If I what I said was true, he should not be
representing Mr. Scrushy?
Mr. Sandler. The question was, did he say that to you?
The Witness. Yes, he did, you know. ButFI don't think
he -- okay.
BY MR. BRODERICK-SOKOL:
Q And he asked you to do a sworn statement?

He did.

=1

Q And did you do one at that time?
A No.
Q Why not?
A I really didn't want to be involved with this, but
the Bar had told me because after I told Joe Espy, Joe Espy
said he thought I had ethical duty. I called the Bar hoping
that I didn't. They said I did. So then when I called him,
I didn't really want to do that. And, so -- but I told him
I would get him a copy of the tapes and stuff like that.

Q Okay. And you also -- I believe you said that you
decided not to tell him about the Fuller information because
you wanted to see if you could document it?

A That 1is correct.
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Q Given that these were allegations about a Federal
judge. And did you make some efforts to document what Rob
Riley had told you?

A I did.

Q And did you find any information about Judge Fuller?

A I did.

Q Okay. Let me mark Simpson -- this is 7. This is 6.
We never, I think, got a sticker on it. And this will be 7.

[Simpson Exhibit No. 7
was marked for identification.]
The Witness. Can we go off the record a minute?
[Discussion off the record.]
BY MR. BRODERICK-SOKOL:

Q Going forth. I've marked as Simpson 7 a letter from
you to Art Leach February 15, 2007 which just looking at it
appears to describe information about, quote, your judge and
your Mr. Scrushy case. Why don't you tell me what this
letter is?

A Well, I got to thinking about what Art Leach had
said about telling him anything extra and got to thinking
about the fact that they wanted me to do an affidavit and I
didn't really want to do an affidavit. So I pulled all the
stuff I knew about the judge and I hoped that if I gave them
the judge stuff, I would never have to do the affidavit.

And this is the letter that I sent. And I tried to make it



92

72

as general, not as though it was personal knowledge by me,
but just share the facts.

0 The letter doesn't -- it is intentional that this
letter does not say Rob Riley told me some of these things,
it is just facts that are reported?

A That is correct. Because I didn't want them to ask
me to do an affidavit on Judge Fuller for sure.

Q As far as you know, was the information -- well,
this letter says it was faxed over and I'll just note that
on the third page it says it was the 17-page fax. I have
not marked as an exhibit the stack of Fuller-related
material that you sent up to the committee. But in addition
to this letter, did you send records and documents about the
judge's finances and other things to Mr. Leach?

A I sent some, but I didn't send all that I had at
that time.

Q Did you ultimately give him everything that you
have?

A I did.

Q And do you know if the materials you have provided
to Art Leach were used to draft a motion seeking a recusal
of Judge Fuller?

A They were.

Q And did you play -- what role did you play in

drafting that motion?
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A I did not draft or write one word of that. They did
send a copy for me to look at and to review to see if T saw
any factual mistakes because I had pulled all the stuff and
I knew the facts.

Q Did you correct any factual mistakes?

A I actually think that there was one mistake on a
figure for one of the contracts and I told them, but I did
not type on no page or anything. I think I just orally said
I don't think that is the right amount of money in a
contract. I think they messed up on the amount.

Q Okay. And are you aware that that recusal motion
was ultimately denied?

A I am.

Q And when did you learn that?

A I guess the day it happened from the news or from
one of them. I don't know.

Q Well, do you remember when that was?

A It would have been, I believe, in -- it could have
been late April, but I think it was around the first of May.
I wasn't keeping up with dates.

Q You testified a minute ago that you had hoped that a
recusal motion might succeed and relieve you of what you
felt was some obligation to do an affidavit. Did the denial
of the recusal motion affect your decision, whether to draft

an affidavit?
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A It did. But the Bar -- and this is one thing I
should say. When I sent this letter, the Bar told me -- I
talked to them about this that I sent. And I -- I told Rob

Lusk they were wanting me to do an affidavit and I didn't
want to do an affidavit, you know, if I didn't have to. But
the Alabama Bar felt I had an ethical and kind of a moral

obligation to do one in light of what I had -- what my story

was.
Q I think I missed a name you said. You told --
A Robbie Lusk. I had multiple conversations with him.
Q Who is he?
A He is the general counsel for the ethics portion of
the Bar.

Q Thank you.

A  And so I kind of felt an ethical duty to do an
affidavit with what I knew and in light of all of the
circumstances after Fuller recused. I had hoped he
wouldn't -- I had hoped he'd rule in a way in a way that I
wouldn't have to do an affidavit.

Q Okay. We have been speaking about contacts you've
had with Art Leach who represented Mr. Scrushy. Did you
have contacts with anyone representing Mr. Siegelman about
drafting an affidavit?

A I have only had two contacts with Mr. Siegelman.

Qo I asked about anyone representing him first.
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A I've never had any contacts with anyone representing
him. I've not spoken with one of his lawyers to date.

Q Okay. And you have had contacts with Mr. Siegelman
himself?

A Two.

Q How did those come about?

A I believe it was February sometime.

Ms. Lynch., I'm sorry. Of this year?

The Witness. Of 2007. It was after I had talked to
Art Leach. I asked a friend of mine who I do legal work for
to run an AutoTrack for me on Mark Fuller. And which
basically will -- what an AutoTrack is kind of like a list
that shows all these finances and I was running all these
planes that he owned because he owned -- his corporation
owned a bunch of planes and it is kind of an investigative
computer generated program. Mr. Bollinger knew
Mr. Siegelman and he asked me --

Q And who is Mr. Bollinger?

A He is a client of mine.

Q And is that the one you were just referring to a
moment ago?

A Yes.

Q Okay. 8o you asked Mr. Bollinger what?

A If he would run an auto track for me on Fuller.

Q Yeah. But then you were just about to say something
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else you asked him?

A And -- well, I didn't ask him anything else but to
run an AutoTrack. Anyway when he ran the AutoTrack, he
basically asked me what is this about and I told him that I
was trying to avoid having to give an affidavit, you know,
because the Bar kind of felt I had this moral/ethical duty.
And he said that he was going to contact Don Siegelman. And
I told him I don't think you ought to do that. And he said,
well, you didn't tell. So around that same time I had
written the letter -- I think I had already written the
letter but I'm not certain on that. So he --

Q Had already written what letter?

A This letter, the 15th, the February 15th letter.

Q Okay. Simpson Exhibit 7.

A And he called Don Siegelman and he told Don
Siegelman the judge thing. Don had already heard, I reckon
from what I understood, through Scrushy's bunch, the phone
call, but had not heard the Fuller stuff or whatever. But
he called and told Don the Fuller stuff. And then Don
called me because Mark called me back and said that Don
Siegelman wanted to speak to me. That is the first time I
ever talked to Don Siegelman.

Q Okay. Did he -- when did you speak to him?

A I don't know what the date was.

Q In this same period of February 20072
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A Yes.

Q After you sent that letter to Art Leach?

A I'm not certain if the letter had gone out. I was
already working on it. I can't say with certainty.

Q That's great. And did Mr. Siegelman phone you?

A He did.

Q And where were you when you got that call?

A I was at my office I believe.

Q Was anyone else with you?

A No. Mark had called me at home and said that Don
was wanting to talk to me and I said, well, I'm heading to
the office. So as 1 recall, it was at the office.

Q Okay. And what did Mr. Siegelman say?

A Mr. Siegelman knew about the phone call
circumstances by that point and I don't know how for
certain. But he also asked me about Judge Fuller.

Q Okay. Did he ask you to do an affidavit?

A He told me it would help if I would do an affidavit,
would I mind speaking to his lawyers and doing an affidavit,
and I told him at the time that I didn't really want to do
an affidavit if I didn't have to, but I had been doing that
research on Fuller and -- from what Rob had told me -- and
thought I could avoid it.

Q Okay. I think you said you had two conversations

with Mr. Siegelman.
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A Yeah, that one lasted about 45 minutes. The next
one, he shows up sometime in March or April over at Mark
Bollinger's house or office. I think maybe an office. I
don't know. They just called me from a number. And asked
me again if I would do an affidavit. And that was a
10-minute phone call. They were going to see Artur Davis, I
think, because it seems like they mentioned he was speaking
somewhere. And they were going to go see him, that
Mr. Siegelman was. And he invited Mark to go with him.

Q To see Mr. Davis speak. Did -- was that before the
recusal motion had been denied?

A I believe it was.

Q And did you agree to do an affidavit at that time or
were you still holding out hope of avoiding doing it?

A I was holding out hoping to avoid doing it.
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RPTS SCOTT

DCMN BURRELL

[2:35 p.m. ]

Q

BY MR. BRODERICK-SOKOL:

So, ultimately, what changed your mind, and why did

you finally decide to draft the affidavit that was marked as

Exhibit 3?
A Well, I thought it was the right thing to do.
Q And the affidavit is dated?
A March 21 -- May 21st.
Q May 21st. When did you begin drafting it?
A When did I begin?
Q Well, why don't you describe for me how this

affidavit became drafted?

A

Okay. I told John Aaron I was nervous about

drafting the affidavit.

Q Who is Mr. Aaron?

A He is a lawyer.

Q Who does he represent?

A No one in this deal, technically, I don't reckon.

Q Why were you discussing it with him?

A In the first phone call that I had with Don
Siegelman in February or early March -- and I think it was
February -- he said that John Aaron was a political

researcher, and I told him what I had been researching about
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er and that I was still pulling up stuff,
ller, and he had had -- he said, well, John Aaron
1p you, and he said, "I'll have him give you a
So John Aaron gave me a call on pulling up, but I
all --
sandler. Just let him ask the question.
Witness. Anyway, John Raron, I just got to know
ugh that, and that's -- I just asked him to help me
e affidavit.
BY MR. BRODERICK-SOKOQL:
In terms of advising you?
Yeah, a little bit.

You had talked to him about the facts of the Klan

the phone conversation before?
Yes.
Okay. Start again -- not again -- but continue.

spoke to John Aaron.

And I asked him if he would just help me with the
t, but I didn't like his affidavit at all, so --

Did he prepare a draft of an affidavit?

He did.

Roughly, how far before May 2lst was that?

I don't know if it wasn't the same day. I don't
f it was 2 days or 3 days or what. I mean I Jjust --—

like it was a couple of days before, but I kind of
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just kept delaying.

Q Okay. So he prepared a draft and gave it to you.

What was your reaction when you looked at it?

A I didn't like it.

Q Okay. Well, what didn't you like about it?

A I thought I just needed to do it. John RAaron, he
just did a basic affidavit that was about Terry Butts.

Q Okay. So the focus of it didn't include everything
you thought it needed to include?

A Right, and I felt like if I was going to do an
affidavit I only wanted to do it one time, and they asked me
to do it on the specific day. I knew the events that had
occurred, and so I sat down with my secretary on the day
that that thing is signed, and I redid the affidavit
completely.

Q Did you start from scratch or did you start with
Aaron's and change it around?

A I'm not certain. I basically got kind of the format
of what they wanted in an affidavit, and I do affidavits
occasionally, but I just -- but I don't know whether she did
it from theirs or not. I dictated to her what I wanted to
say. That's what I recall.

Q So she was typing and you dictated?

A That's what I did.

Q Did you just start and dictate straight through one
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time?

A I don't know. I may have locoked at John Aaron's
affidavit. I mean I may have had her print it up and looked
at it, and then I dictated what I wanted my affidavit to
say, so I pretty much -- you know, I'm not going to say --—
like, I may have kept the first three sentences that he said
or whatever. You know what I mean?

Q Yes.

A  Whatever, but I dictated what I wanted to say.

Q And she did the typing?

A Uh-huh.

Q And you said that was this very same day, May 21st?

A That's correct.

Q Did anyone else review it before you signed it other
than yourself and your secretary?

A As I recall, I called Mark Bollinger to tell him
that I was going to go execute this at a lawyer friend of
mine's office in Georgia because I had called him up, and I
told Mark that I wanted to deliver it to him in Georgia, and
so he pretty much had to drop everything to meet me because
he had other plans because I'd just got on this whim of
going ahead and doing it, and he said he would meet me over
in Rising Fawn, Georgia, and he said, "Send me a copy," and
I think he made a grammatical correction as I recall, but I

don't remember what the -- if I put a colon or a period or
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what that he didn't think needed to go somewhere, and he may
have corrected a spelling on a word or something, but I mean
it was grammatical.

Q Did he make any substantive suggestions about what
should be or not be in the affidavit?

A I don't recall him saying there was a change on a
word. I do recall that he said for me to say -- he said,
"How are they going to know that was Karl Rove?" And I
said, "Well, he just said, 'karl.' He didn't say, ‘'Karl
Rove,' so that's what I'm putting." I do recall that. You
know what I mean?

Q Yes.

A And that's about it, so I didn't make the change.

Q Right.

A T do recall that he suggested a change that I didn't

Q Did anyone else review it before you executed it?

A I don't know if he sent it to John Aaron, or not
because he had talked to John Aaron. Mark had done an
affidavit also, so =--

Q But you never spoke to John Aaron about what should
or should not be in the affidavit that day?

A I may have got an e-mail after the fact, but I don't
recall speaking to John Aaron beforehand. John Aaron had

asked me several times on his original affidavit if I was
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going to sign it, and I said, "Well, that's really not what
happened, so I've got to write what happened exactly."

0 Okay. You went to Georgia. You executed it.

Did Mark Bollinger meet you there?

A He did, and on the way there, I called Richard
Scrushy's office and told them.

Q How did you get it to them?

A That was the agreement. Mark would meet me in
Georgia and take it to John Aaron, and Scrushy got -- I
called their office or his number or whatever -- I don't
remember -- and told him that I had decided to do an
affidavit and had done it because they had called several
times.

Q Yes. Okay. I have a couple of more questions about
a couple of things that have come up around the affidavit
that I'm going to ask, and then I'll be done and in plenty
of time for your 3:00 o'clock.

So, before I do that, though, I want to go back to
something that I think -- I don't recall whether or not -- I
want to make sure I understand your testimony correctly.

In late January/early February when you'd stopped by
Rob Riley's office and you'd talked to him, you described
somewhat the conversation you had about Alice Martin's
bringing a new case and Judge Fuller.

Was Mr. Scrushy discussed in that conversation?



105

85

A He was.

Q Was the possibility of prosecuting him discussed as
well?

A Yes.

Q What was said about Mr. Scrushy in that
conversation?

A Rob said that they had come up with an idea to
prosecute Don with Richard Scrushy.

Q pDid he say why they thought that was a good idea?

A Because nobody likes Richard Scrushy, and he thought
that that would assure a conviction for Don Siegelman.

Q Okay. Thank you.

You executed this affidavit back in May. It's been the
subject of a decent amount of public attention, and you've
had a good deal of time since then to think over these
matters and to talk about them with me and with journalists
and others. So I guess I wanted to ask:

At this point, do you still stand by everything that's
in your affidavit?

A 100 percent, yes.

Q Is there anything you'd like to correct or to change
that's in there that you don't think is correct?

A There's only one thing that I've figured out, and I
thought about it after I saw the videotape. I took two

cameras that day, and I have it reading like I gave them
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some pictures in one camera. I actually gave them two
cameras, and I don't know why my memory got jarred that day,
but I actually would -- I say in here that I took -- that I
had one camera, I think, and --

Q In paragraph 9, you say, "I took pictures on a
disposable camera."”

A On a disposable camera. I should have said
"disposable cameras," but that's the only thing.

Q Okay. 1Is there anything else?

A No.

Q Okay. One thing that I've read are claims by some
that one reason you might have done this affidavit is that
you were, quote, "a disgruntled bidder on a tire contract."
I guess what is your -- I suppose the simplest way is:

What is your reaction to that statement?

A Well, one, I'm not a bidder. Mr. Bollinger was a
bidder.

Q Okay. Did you represent him in the bid?

A I did.

Q Have you represented other bidders who don't get
contracts?

A Yes. TI've never done a statement on any of them
about something like this either, I can assure you.

Q Okay, but did the denial of that contract —-- I mean

did it cost you money of income you might have earned?
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A It did. I get legal fees for the work that I do in
contracts, and you know, it just depends on what the legal
fees are set up to be per a contract basis.

Ms. Lynch. I'm not sure that actually responded to the
question.

BY MR. BRODERICK-SOKQL:

Q Is the implication of your statement that you might
have made money on this contract and that you didn't because
it was denied?

A That's correct. There is no way to know what a

contract like this would cost -- you know what I'm
saying? -- I mean whether you make in the end or not.
Q Sure.

A Sometimes you do when you do government bidding, and
sometimes you don't.

Q Sometimes a contract like this can go down, and the
bidder can lose money. Is that what you're saying?

A Right, and so --

Q Well, do you or Mr. Bollinger hold the rallies
responsible for his not getting that contract?

A Absolutely not. In fact, it's Don's people that
cost us, probably, the contract, Mr. Siegelman's.

[} It's Don Siegelman's? Why do you say that?

A It's Don Siegelman's people, the ADEM. The way they

do these ADEM committees --
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Q What's "“ADEM"?

A Alabama Department of Environmental Management.

Q Okay.

A They have a board of directors and all that that's
on it, and they had a lot of holdovers of Democrats, and in
fact, a Democrat lobbyist actually shepherded through the
guy who got the contract.

Q Okay.

A So, if I had any reason to be mad at anybody --
we've really gotten a howl out of this one. If we had any
reason to be mad, I should be mad at Don Siegelman.

Q Okay. Did either you or the bidder have any --
well, have you had further dealings with the Riley
administration since that contract was denied?

A Yeah. 1In fact, I warned Bob. I sent him a letter
because the Democrats were going to put him on top of the
tire pile with the tire guy who was an illegal tire dumper,
so I warned him about it after the contract was awarded.
So, if I'd had a problem with Bob on that, I would not have
warned him, and he did not go. In fact, the newspaper
carried -- it's kind of an interesting little story.

Q I think you should stop.

A Okay.

Q I'm not sure what question to ask, but can you just

describe it a little more simply for people who are not
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familiar? I'm not fully understanding --

A I gave you a copy of a letter that I sent to Don --
to Bob Riley on --

Q I just want a short description of the communication
you had with Bob Riley that you were just referencing that
saved him from an embarrassing appearance, I think.

A On August 7th of 2002, I called Bob Riley's office,
and I sent -- and talked to Toby Roth, and I sent him a
copy, and Mark Bollinger also called -- my boss that I was
working for, you know, doing the legal services, called Toby
also, and I sent him a copy of a document that showed that
the guy who they'd awarded the tire dump to had been
determined to be an illegal tire dumper in Georgia,
basically, and that he had actually illegally dumped the
tires in Alabama, and Bob Riley was supposed to, the very
next day, get out on top of the tire pile with the guy and
get his picture. There's a whole series of newspaper
articles where Bob Riley was supposed to go, and he failed
to show up. He took my advice, did not go, and did not get
his picture, and the series of newspaper articles in Alabama
was "Where's Bob?" Kind of like "Where's Waldo?" It was
where was Bob that day.

Q Okay. This occurred after the contract had been
awarded?

A Right.
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Q Okay.

A Then Mr. Bollinger -- you know, I've read that so
much. Mr. Bollinger also threw a big reception for Bob with
another gentleman. I don't know what they spent, but they
had him a reception over in Guntersville. Well, I did not
get to attend that, but --

Q That was a fundraiser?

A A fundraiser after all this, too. So where all this
comes from, I don't know.

Q When you say "after all this," do you mean after the
contract was denied Bollinger participated in holding a
fundraiser for Governor Riley?

A He was -- he wasn't -- he didn't participate. He
was the thrower. He and another guy threw the party --

Q Okay.

A -- for the --

Q Thank you. That's great.

A That's what they told me. I didn't see the checks,
but that's what they told me was they threw the party, so --
and I believe them.

Q Okay. I have two more questions. One is:

Has anyone offered you anything in exchange for
speaking out on this subject cr for providing the affidavit
that you did?

A No.
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Q Three questions. Has there been any -- strike that.
Two guestions.

Have there been any costs to you for speaking out in
this way?

A Absolutely.

Q And what have those been?

A Well, I had to pay my lawyers to come up here. 1I've
had to come up here. I had to buy my lawyers dinner last
night. I mean, you know, I've had to pay for the
phone calls that I've had with my lawyers. I mean, you
knecw, all my travel. I mean, it's just an expensive
endeavor.

Q Has it affected your business?

A It has dramatically affected my business. I mean
it's bad when you have -- I mean my income's way off. I
have not done a percentage, but it's way off for the summer.
When you're called a liar every day in the newspaper, it's
pretty significant --

Q Okay. Is there anything else --

A -- especially when you're called a liar by powerful
people.

Q What about the personal cost to you? Has there been
any?

A I don't know if at this time, really, there is or

there isn't. You know, I've had some unfortunate events,
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but I can't say that any of those were caused by that. The
press tries to claim that, but I've told them, you know, I
don't know, but I have had some unusual events.

Q Okay. I was, actually, just thinking more along the
lines of the stress of it all, but --

A oh, I want to tell you it has been very stressful,
and it's been difficult for my family. People have
challenged that we're Republicans. My mother was on some
kind of business council at some point where the President
would invite people, you know, to come up for dinners and
stuff like that, and she never came, but she got -- you
know, she always got the invitatioms and all that, and
people have said, you know, "Jo," they say, "you're not a
good Republican." I mean she had all kinds of awards in her
office, when she was an accountant, from Tom Delay, and I

mean -- and when I say "awards," you know, plagues and stuff

because Mr. Delay sent out a lot of that kind of stuff, and

so she —-- it's caused her a lot of embarrassment.
My sister, she -- she loves the Bushes, I mean, and
always has. I mean she worked for Mr. Bush before he --

Ms. Lynch. I think we've reached the point where the
question is answered here.
The Witness. -- at River Oaks Bank and Trust, so --

Mr. Broderick-Sckol. Okay. I think I just --

The Witness. -- and that's been hard on her, too.
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Mr. Broderick-Sokol. Okay.

The Witness. So, yes, it's been hard on my whole
family.

Mr. Broderick-Sokol. Okay. With that, I'm done.

Why don't we go off the record.

[Recess. ]

EXAMINATION
BY MS. LYNCH:

Q Let me just do a couple of like housekeeping
questions, and then we can move into some of the follow-up
questions I have on the phone call.

A That's okay.

Q Aside from Mr. Sandler and Ms. Duncan, are you
represented by any other counsel?

A No, I am not.

Q Have you been represented in the past year on this
issue by any other counsel?

A I talked with Tommy Gallion.

Q And how do you spell his last name?

A T-0-M-M-Y.

Q And his last name?

A It is Gallion, G-A-L-L-I-0O-N.

Ms. Duncan. Yes.

BY MS. LYNCH:

Q Did you speak to him in reference to --



114

94

A This case.

Q -- this case?

A Yes, and some of his partners.

Q So was he providing you legal counsel?

A He was.

Q But he is not at this time?

A He -- I have talked to Tommy, but right at this
particular time, no.

Q So you would not consider him to be retained as
legal counsel on this matter at this time?

A I talked to Tommy as late as yesterday, but
technically he is not my lawyer on this at this time, but he
has been.

Q So you spoke to him yesterday, but today he is not
your lawyer on this issue. Did you speak to him yesterday
about this issue?

A I spoke to him about this case yesterday, but he is
not technically my legal counsel.

Q Okay. Let me just refer you back to your affidavit.

A Okay.

Q You mentioned that you swore out this affidavit in
Dade County, Georgia. I'm not sure if you explained why as
opposed to in the counties that you practice in in Alabama.

A Well, I'll tell you why, because it said Leura

Canary's name in it, and it said Alice Martin, who are both
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powerful women in my state, and I knew that Rob Riley's
daddy had appointed the AG, who was Troy King, and that Troy
had had some issues about some political cases that he had
brought that Rob had told me stuff about, and so I decided
to go to Georgia to do my affidavit.

Q So you're saying if you'd sworn out the affidavit in
Alabama --

A I just didn't want to be subject to their
jurisdiction for any shape, form or fashion for any reason
whatsoever.

Q And swearing the affidavit out in Georgia --

A Would have brought different prosecutors to look at
this case, and I felt like I would get a fair shake from
that. I don't know a single solitary prosecutor in Georgia,
so that you know, either.

Q At whose office did you swear out the affidavit?

A I did it at John Emmett's office.

Q Who is John Emmett?

A He's an attorney that I know in Georgia.

Q Was he your attorney?

A No. I called John's office and asked his secretary
if -- I did not even talk to John about this. I just asked
her if she would notarize my signature.

Q So it was notarized by his secretary?

A That's correct.
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Q Let's see. I'll ask you some questions now about
the phone call on November 18th, 2002.

You stated earlier today that you placed a telephone
call to Rob Riley, and it was during this telephone call
that you were put on speakerphone, and other persons were in
the room on the telephone call.

A Uh-huh.

Q In your affidavit, I'll refer you to paragraph 1l --

A Okay.

Q -- on the page marked "Simpson 2." It refers to
multiple phone calls --

A That's correct.

Q -- between you and Rob Riley.

A It says there were multiple calls from me for -- to
me from Rob Riley and other people. It does not just say
"Rob Riley."

Q Right. So when did these multiple phone calls take
place during that day? Were they before or after the
phone call described in paragraphs 12 and 13 and beyond?

A There was a call that I have from a guy who was to
pick up the pictures. I talked to Rob Riley that afternoon
at some point in time. He called me and told me to watch
the 6:00 o'clock news. Don would be conceding. I talked to
my girlfriend.

Q Okay, but I'm just curious about conversations
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between you and Rob Riley.

A Okay.

Q So you're saying, other than the phone call
described in paragraphs 12, 13 and beyond of your
affidavit --

A I had a couple of more phone calls.

Q vYou had a couple of more phone calls, and they were
after the phone call described in your affidavit?

A ves, and I talked to one of my girlfriends who also
knows Rob. I talked to her about those pictures, too. So I
mean, you know, I talked to a bunch of people about the
pictures.

Q Okay. I'm going to also refer you to -- so,
actually, strike that.

As to the phone call that involved Rob Riley and, you
say, Mr. Butts and Mr. Canary and other individuals, what
time did that occur on November 18th?

A It occurred when I called Rob from my car.

Q And what time was that?

A It's 10:50. Right about 10:52, I think, is what the
time was on it. I mean I have to go by the record on what
it was, and it says "10:52," so --

Q I1'11 refer you then to Exhibit 4. This is the
telephone billing record for the phone -- actually,

899-3601. You indicated earlier today that the last
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phone call on that page dated 11/18 at 10:52 a.m. is the
phone call you're referring to?

A That's correct.

Q Can you explain to me why it reads one message for
11 minutes?

A I think what that is is these are the out-of-area
calls, and I have a cooperative phone -- my cell phone is a
cooperative.

Q Can you, actually, answer the question of whether
you know why it says "message" or not, I mean, as opposed to
just speculating about how the phone company might bill? Do
you know for certain why it says "message"?

A I see those when I call out of the area.

Q So this is not a voice mail?

A That's not a voice mail, ma'am.

Q Okay. So, as to the phone call that occurred, as
you say, at 10:52 a.m. on November 18th, you stated earlier
that -- I'm sorry. You placed a phone call to Rob Riley.
Is that how that phone call began?

A Yes, it is.

Q And so then what happened after that?

A People were added into the phone conversation.

Q By whom?

A By Rob.

Q Okay. So Rob put you on speakerphone or he dialed
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in other individuals?

A I know that Bill Canary was added. I do not recall
how. I remember the speakerphone was turned on when Terry
Butts and a roomful of people got in there.

Q So Bill Canary, as you said, is dialed into the
phone call, but Terry Butts is in the room?

A I can't say how Bill Canary was added on.

Q So he might have been in the room, but he might not
have been?

A I can't say, ma'am. I don't know. I wasn't in the
room. I just know he was on the phone.

Q Ckay. That's fine. You did mention, too, that,
aside from Rob Riley, Bill Canary and Terry Butts, there
were other individuals who you could hear because you were
on a speakerphone?

A I recall when we were talking to Terry Butts,
particularly in my conversation with him -- Terry is more
entertaining. Bill Canary is more a businessman, okay?

Q Ma'am, if you could just answer the question.

A Sorry.

Q There were other people -- you could hear other
people in the room during that telephone conversation?

A Not on the telephone call, but in Terry Butts'
portion of it, when Terry started talking, yes, they started

howling, laughing.
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Q Could you tell how many people were in the room?
Was it two? Was it five? Was it ten?

A I have no idea, ma'am, but it was more than one.

Q In your affidavit, you've attributed certain
statements to particular individuals, whether it's
Mr. Canary, Mr. Riley or Mr. Butts. How were you able to
identify their voices?

A  They're different.

Q So had you spoken to Terry Butts on the phone before
this?

A I had never spoken to Terry Butts on the phone
before.

Q When he was making the statements that you allege in
the affidavit, you are certain that you can't attribute that
to any of the other people who were in the room at the time?

A I'm certain that that was Terry Butts or the person
talking identified himself as Terry Butts.

Q Had you spoken to Bill Canary on the phone before?

A Bill Canary had been on a phone conversation that T
had had with Rob before. I think he had actually been on
one or two.

Q Had he spoken during that telephone conversation?

A Uh-huh.

Mr. Sandler. Are you talking about the prior telephone

conversation?
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Ms. Duncan. Say "yes" or "no," please.
The Witness. Yes.
BY MS. LYNCH:

Q For how long did that conversation last?

A I don't recall. I just know that Bill Canary had
been on a couple of other calls before.

Q Did you make any notes about the telephone call that
occurred on November 18th?

A I was in my car, reporting the pictures. No.

Q 50, later that evening or any time after that -- the
next week, the next month, a year later -- at no point did
you make any notes about the phone call?

A No, I did not, but I wouldn't have forgotten it
because it was an interesting phone call. It caused
Governor Siegelman to concede or at least that's what I
thought was going to happen.

Q You've described several other conversations,
particularly with Rob Riley, after November 18th, 2002. I
guess the first guestion I have is:

How long have you been a licensed attorney?

A I have been licensed since May of '89.

Q Have you had occasion to assist a client with
preparing an affidavit?

A Yes, I have.

Q Okay. How many times would you say you've done
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that?

A I have no idea.

Q Less than six? More than six?

A A whole bunch.

Q A whole bunch? Okay.

A  That would be the best way of saying that.

Q The telephone conversation -- let's see.

There was, first you said, in late November/early
December a telephone conversation between you and Rob Riley
that was -- for lack of a better word, I'll characterize it
as maybe a "follow-up."

A Not really. Rob and I talked regularly.

Q Okay.

A I mean it wasn't a follow-up.

Q But it was during that telephone call that you again
discussed Siegelman's conceding the election?

A Yes, ma'am.

Q Okay. According to what you said earlier,
apparently Mr. Butts indicated to Mr. Siegelman that on
November 18th that not only would the pictures and photos of
the Klan rally disappear, but also any future prosecution
would go away; is that correct?

A That's what I understood Rob to say that Terry
stated, yeah --

Q So your phone call --
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A -- that Terry had told Rob that, yes.
Q And he had told that to Mr. Siegelman on
November 18th. That's your understanding from Mr. Riley?
A I understand that Terry told Rob that he did that,
yes.
Q So it wasn't just an issue with the KKK rally; it
was now an issue that all future prosecution would go away?
A  Yes. Right.

Q Then there's a conversation in early 2005, which I

believe -- I just want to make sure my notes are correct on
this. This was a face-to-face conversation in Mr. Riley's
office?

A That's correct.

Q You mentioned that you had stopped by to show him
some baby pictures.

A Yes.

Q I'd just like to ask you a few questions about that
conversation. You say that -- excuse me. I'm sorry. I'm
just reading my notes real gquick.

You said that, I guess, Rob stated he had gotten wind
that Siegelman was going to run again --

A That's correct.

Q -~ I assume, for Governor.

A Yes, ma'am.

Q At this point, hadn't Don Siegelman been indicted on
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Federal bribery charges?

A He had had the Alice Martin case, and it had been
dismissed.

Q But he had been indicted on Federal charges?

A But it was gone from what I understand.

Q "Yes" or "no," he had been indicted on Federal
charges?

Mr. Broderick-Sokol. Well, maybe if you specify which

case or which court.
The Witness. I'm unclear.
BY MS. LYNCH:

Q Okay. Well, in the Northern District of Alabama in
which Alice Martin is U.S. Attorney, at the time that you
had this conversation with Rob Riley, Governor Siegelman had
been indicted in that case. Yes, the charges had been
dropped, but he had been indicted?

A Yes.

Q Were you aware of the fact that Governor Siegelman
had been indicted on those charges?

A I think so as I recall.

Q Okay. You said that Bill Canary and -- you know,
their names are so close together. My notes say Bob Riley,
but I'm not sure if you meant Bob or Rob.

A I meant Bob.

Q So you meant Governor Riley?
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A I did.

Q Okay. So you said that Governor Riley —-- or Rob
Riley told you that Bill Canary and Governor Riley had a
conversation with Karl Rove?

A That's correct.

Q And Rob Riley told you that Karl Rove then went to
the Public Integrity Section regarding former
Governor Siegelman.

A That's correct. He said "his section." That was
his use of it, but yes, ma'am.

Q In that same conversation, Rob Riley also said to
you that he or some group of people had come up with the
idea to prosecute Mr. Scrushy along with Mr. Siegelman, as
you put it, because everyone dislikes Mr. Scrushy; is that
correct?

A That's not exactly a correct characterization as to
the way you said it.

Q Why don't you tell me what Rob said to you regarding
that matter?

A That they had come up with the idea.

Q And who is "they"?

A I have no idea for certain. I mean I understood it
to be Rob and them, but -- and if I said that earlier,
that's what I understood, but he said "they"” --

Q That's fine.
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A -- which I understood to ke Bob's bunch of close
folks.

Q But he didn't actually identify anybody. He just
used the word "they" to the best of your recollection?

A He may —- I understood he was in on it, but I think
probably he said "they." I mean I can't say 100 percent,
but --

Q Okay. So what did Rob say to you?

A He basically said that they had come up with an idea
to reindict Don and that they were going to include Richard
Scrushy, and they had figured out a way to do it, and I
basically asked them what was the way you're going to do it,
and I mean this is not verbatim, but I basically asked him
what way are you -- how are they going to do that, and he
proceeded to lay out to me the lottery issue.

Q I'm sorry. What is the lottery issue?

A Evidently, Don had some kind -- I mean and this is
just from my knowledge. This is not from -- but he did
explain to me the lottery issue. Don --

Mr. Broderick-Sokol. 1I'm sorry.

BY M5. LYNCH:
Q Who explained the lottery issue to you? Are we
still talking about your conversation with Rob Riley or are
you now referring to a different conversation?

Mr. Broderick-Sokol. I think you asked what was the
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lottery thing.

The Witness. That's what she did. She asked me what
the lottery thing is.

Ms. Lynch. Okay. Then that's my fault. What I'm
trying to do is --

Mr. Broderick-Sokeol. I wasn't saying that. I was just

trying to retrace where we were.

The Witness. Rob explained to me that they had figured
out a way through the lottery circumstances -- and I don't
recall all the details -- but that they had a connection
with Don and Richard Scrushy on the lottery issue, and

that's —--
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RPTS McKENZIE
DCMN NORMAN
[3:33 p.m.]
BY MS. LYNCH:

Q Okay. And what do you mean by the lottery issue?
What did you understand Rob to mean by the lottery issue?

A Rob made some mention that Don had gotten some money
from Richard Scrushy to pay off a lottery debt. That's --
and I don't know exactly -- I don't recall exactly all the
details as to what he said, but the gist of it was, is that
he got money illegally from Richard Scrushy.

Q I'm sorry. Who got money illegally from Richard
Scrushy?

A Rob implied that Don Siegelman had gotten money
illegally from Richard Scrushy. That's what his tale was.

Q Okay. And that was to pay off a lottery debt? That
was your understanding from Rob is it was a lottery debt?

A A lottery debt. I didn't understand all of it, you

know, but that's -- I didn't ask. It's not always good to
ask questions. I didn't ask that question.
Q I guess in that -- I believe it's in the same

conversation that you discussed Judge Fuller?
A It is.
QO OCkay. And I'm a little unclear. Did you know Judge

Fuller from undergraduate or not?
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A I did not. They say I know who he is. That's what
Rob had kind of indicated. He said, oh, you know Judge
Fuller. I'm like, no, I did not. To my knowledge. I can't
say I never met the man because they say I have, but I don't
think so.

Q And at the time that you had this conversation with
Rob, was Judge Fuller a judge? Had he been appointed?

A Yes, he was a judge.

Q But you were not aware that he was a judge?

A I didn't go to the Middle District. Even though I'm
admitted in the Middle District, I went cne time to the
Middle District out of my 18 years.

Mr. Sandler. Were yocu aware?

The Witness. No. I'm sorry.

BY MS. LYNCH:

Q So you discussed with Rob Riley government contracts
that Judge Fuller had?

A Yes.

Q Is that correct? I think you menticned that they
were fuel contracts or maintenance contracts or clothing
contracts. Could you explain a little bit more when you say
that Fuller had these contracts, what do you mean? Did he
personally hold government contracts?

A He had a corporation.

Q What was the name of that corporation?
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A It was called Doss Aviation, and he also had one
called Doss of Alabama. But I don't think that I
realized -- I think I knew about the Doss Aviation. But
until T ran him, I don't think I knew that -- I thought that
the clothing was made under Doss Aviation because it was
flat suits, as in --

Q Okay.

A  But it's got two names.

Q Doss Aviation?

A And Doss of Alabama. We actually talked about that
company, too, that day, Doss Aviation.

Q And could you just explain for me a little bit about
how Judge Fuller's ownership or, you know, involvement in
Doss Aviation was discussed in relation to Mr. Siegelman or
Mr. Scrushy or your previous telephone conversation? Just
connect the dots for me, if you would, please.

A Okay. In that conversation in early 2005, Rob
started talking about Mark Fuller. And I'm like, Where have
I heard that name? Because I'd heard it before. And he
tells me, he says that Mark was going to be the judge. He
said, Oh, you know him. I'm like, No, I don't. He said, I
think you do. I said, Is he that guy y'all said before that
does them aviation contracts? And that's when he proceeded
to say, Yeah, he has a company called Doss Aviation. I

said, Is he still doing that since he's become a judge?
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Something along that lines I can't say verbatim, but
something along that line. And he said, Oh yeah; and he
proceeds to start telling me about the company.

Q 3o in that conversation, Rob told you that Judge
Fuller was going to be the judge on a case prosecuting
Siegelman and Scrushy together?

A That's what I understood.

Q Let me just back up a second and do a couple of
questions on -- for both this conversation that you had face
to face with Mr. Riley and for the telephone conversation
that was in either late November or early December of 2002,
did you make any notes of either of these conversations?

A No. I never made notes of what I talked to about
Rob. We were just gossiping. So =--

Q Okay. So anything that you're describing to us is
based just on your recollection today? You don't have any
notes that you made at the time that the conversations
happened or anything like that?

A No. But I -- the thing is this: I've never forgot
about Mark Fuller because he --

Q Okay. That's fine. You are basing this off of your
memory today as opposed to any notes that you made at the
time?

A I didn't make any notes at the time.

Q Okay. Fine. I guess I'm curious to know that,
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aside from the conversation described in your affidavit, you
have had -- you've described today now two subsequent
conversations with Rob Riley where it is, at a minimum,
implied that there was -- first in the conversation of late
November, early December 2002, that Mr. Butts had maybe not
guaranteed but had made some assurance that Siegelman would
not face any prosecution if he conceded the election
challenge?

A Yes.

Q So that's the first conversation. And now in early
2005 you have a face-to-face conversation where Rob Riley
makes statements to you that there has been planning as to
how Mr. Scrushy and Mr. Siegelman would be prosecuted, that
he was aware that Judge Fuller would be the judge on the
case, that Judge Fuller had made a statement that he was
going to hang Don Siegelman.

I'm curious to know, did this trouble you at all?

A It did.

Q So what did you do in response to this? Did you --

A I told Rob at the time that I did not think, just so
you know, that Don Siegelman and them, their bunch, I said,
They'll probably file to get him out. Rob said, Well, I
don't know.

Q They'll -- I don't understand what you mean by file

to get them out.
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A Rob told me all these things about Fuller, and that
he thought Fuller would be the judge. I told him I did
not -- I figured they'd file objections or something like
that. So I didn't know.

Q Okay. That's not responsive to my gquestion. My
gquestion is, my question is, first of all you say that you
were troubled by the things that Rob Riley was telling you.

A Yes.

Q You've been a practicing attorney for nearly 20
years. And according to you, someone has just made
statements that there is some sort of planning or, you know,
cooperation going on in relationship of how the former
Governor of Alabama was going to be prosecuted.

And I'm asking you, did you report this to the Alabama
State Bar, did you make any notes of it, did you feel that
there was any duty on your part as a licensed attorney to
report this conduct that we're now just hearing about for
the first time today?

A Rob had told me what I considered to be hearsay. I
had not -- as far as regards to those things. And I had not
checked them out.

Q So you're saying that because you could not
substantiate statements made by Rob in these conversations,
you felt that you shouldn't report those to the Alabama Bar.

Is that what you are saying?
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A Right.

Q The statements made in your affidavit that you
report the conversation of November 18, 2002, would you also
characterize those as hearsay?

A I would not characterize them. I was on that
conversation.

Q But Terry Butts in -- let's see. 1I'll get you the
paragraph here. 1In paragraph 16 on what's marked as Simpson
3 of -- Exhibit No. 3, your affidavit characterizes the
conversation as -- and I'll quote this: That William --
Bill Canary told him not to worry, that he had already
gotten it worked out with Karl, and Karl had spoken to the
Department of Justice and the Department of Justice was
already pursuing Don Siegelman.

Would you not characterize that -- the conversation,
the alleged conversation between Mr. Canary and Mr. -- or
the person referred to as Karl as hearsay?

A It is hearsay.

Q Did you make any efforts to substantiate that
statement before reporting it in your affidavit?

Mr. Broderick-Sokol. Are you asking about hearsay as a

technical, legal, would it be admissible in court matter?
Ms. Lynch. No. What I'm asking is that she has just
stated that the reason why she didn't report any of the

subsequent conversations between her and Rob Riley to the



135

115

Alabama Bar or anybody else, despite being troubled by them,
is because she characterizes them as hearsay. I'm now
pursuing the fact --

The Witness. I cannot say whether they were true or
not. These were just the statements made.

BY MS. LYNCH:

Q But could you say whether the conversation that you
characterized in paragraph 16 of your affidavit is true or
not?

A It is true as to what Bill Canary said on the
telephone. &And what I understood that I have testified to
is truth as to what the man meant. As far as whether Karl
Rove said this to Bill Canary or Bill Canary said that, I
can't say, and I wouldn't attempt to say.

Q So you have no personal knowledge of whether Karl --
the person named Karl who you assumed to be Karl Rove --
ever made statements to Bill Canary as they are
characterized in your affidavit?

A You said I have no personal knowledge. I know that
Bill Canary said that.

Q No, ma'am --

A No, you said that. And I know that Bill Canary said
it. So I do have personal knowledge, ma'am.

Q No. You have personal knowledge. Excuse me. And

what I asked you was whether you had personal knowledge of
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statements made by Karl Rove to Bill Canary. Do you have
any personal knowledge of a statement made by Karl Rove to
Bill Canary?

A I know what Bill Canary said on the phone.

Q@ That's fine. Other than what you say was said in
the telephone conversation, do you have any personal
knowledge of statements made by Karl Rove to Bill Canary?

A I know what Bill Canary said to those statements. T
mean, that's an answer.

Mr. Broderick-Sokol. Are statements made --

The Witness. I mean, I can't say what Karl Rove and
Bill Canary talked about.

Ms. Lynch. That is exactly what I'm getting at.

The Witness. I can only say what Bill Canary said that
Karl Rove said.

Mr. Broderick-Sokol. Bill Canary could be lying, for

example, when you heard them. You don't know about other
things that happened outside your presence.

The Witness. I can only state what people said.

[Discussion off the record.]

BY MS. LYNCH:

Q I would like to just get back to what we were
discussing a moment ago. Can you explain to me why, when
you swore out this affidavit on May 21 of 2007, you included

a description of a conversation from November 18 of 2002 but
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did not include subsequent conversations that you have now
described today that you claim were very troubling to you
and that had relationship to the Siegelman-Scrushy
prosecution. Can you explain that, please?

A I can explain that. I told them I did not want to
do an affidavit against a Federal sitting judge. In Alabama
we have some ethical rules that we are not supposed to talk
badly about the court. So I told them I just would not sign
an affidavit about that. They asked me to limit it solely
to the day of November 18 and the phone call. And so --—

Q Who asked you to do that?

A I'm not sure. I think John Aaron had talked to
someone. You would have to talk to him. But John Aaron, I
told him I would not do the affidavit on Judge Fuller
because we had those ethical rules about talking badly about
a judge, and I just wasn't going to do it. Even though I
thought what he had done was right, I wasn't going to do it.

Q I'm sorry. So are you saying that the ethical rules
of Alabama place the position of a Federal judge above
reporting suspected collusion on the part of a Federal judge
in a case, or possible misconduct by a Federal judge? I
mean, I am just curious to know what the ethical rules
require in Alabama.

A We are not supposed to disparage the court, and I

was not going to participate in disparaging the court. And
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I was not required by law. If they subpoenaed me, I would
testify as to what the conversation was, and that's what I
told them.

Q Aside from your concern about your ethical duty with
regards to Judge Fuller, you have described today a
conversation with Rob Riley where he, according to you,
implies that Scrushy and Siegelman were intentionally
prosecuted together to get Governor Siegelman. Why
didn't -- that doesn't have anything to do with Judge
Fuller, so why didn't you report that?

A Well, the thing is this, is Rob Riley told me that.
I didn't know if that would really happen or not. I didn't
know if that was truth or fiction.

Q And so --

A And I had -- after I watched it play out, I realized
it was. But 'til I saw it, I didn't know if it was true. I
didn't know Mark Fuller. So I didn't know if --

Q I'm going to object to that response, that there's a
connection between that statement and the fact that they
were tried together is proof of the statement. I mean
that --

A I don't think you can object. I think this is a
sworn statement. I don't mean to be ugly, but I've told
you =--

Q I'm sorry, but there was --
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A This is not something you can object to, ma'am.
This is a sworn statement we're taking.

Mr. Sandler. Just wait a minute.

Ms. Lynch. T just take issue with the speculaticn that
the fact that Siegelman and Scrushy were later tried
together is proof of the --

Mr. Sandler. I don't think she said that.

Mr. Broderick-Sokol. She believes it's true.

The Witness. After watching it happen, but I did not
know.

Ms. Lynch. Could I ask the court reporter to read that
back to us?

[The repcrter read back the guestion.]

Ms. Lynch. So I'm not sure if I -- I'1ll just ask the
question again since I interrupted the answer the last time.

BY MS. LYNCH:

Q Why did you not either report to the Bar or include
in the affidavit the statement by Rob Riley that both
Scrushy and Siegelman would be tried together -- I think as
you said it -~ because a lot of people disliked Mr. Scrushy,
and this was a way to get Governor Siegelman? Can you
explain why you didn't report it to the Bar or include it in
the affidavit?

A Rob said that was the plan. I didn't know if that

was true or not. But I -- and so I didn't report it. I
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mean, you know, that's what he told me.

Q And why was that statement alone not enocugh to cause
you —-- you know, did that not cause you concern?

A He said that -- in that conversation, he said that
he believed they were going to be able to prove that
Mr. Scrushy illegally gave mcney —-- just like I said when I
answered his -- to Mr. Siegelman. That's why it didn't
cause me to pause. I mean, if they could prove a criminal
act, I had no reason to report it to the Bar. But I mean,
it concerned me about Fuller, and I told Rob, I said in that
conversation, and I said, You know, I don't think Fuller can
hear that based on the facts he told me. He said, Ch, we'll
see. And that was basically it.

Q Okay.

A I didn't know if there was anything ethical bad or
not. If they're guilty?

Q So if -- strike that.

A This is not a strike, is it?

Mr. Sandler. Wait for questions.

BY MS. LYNCH:

Q I was striking me saying the word "if".

A Okay. That's what I was trying to figure ocut. I'm
sorry. I was trying to figure out, is she striking
something I said or not? Anyway.

Q Okay. I'm going to fast-forward a little bit to, I
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guess, February of this year. We earlier admitted or marked
Exhibit 6, which is a DVD videotape of the KKK rally.

A Yes.

Q And could you just remind me again, when did you
receive that?

A A couple weeks ago. I can't say exactly how long
ago, but I mean it has been within the last month.

Q Okay. 5o maybe let's just say sometime in mid- to
late August or early September of 2007 is probably when you
received it?

A  That is correct.

Q And you have said that you received it from I guess
what we'll just describe as like an anonymous source who is
associated with the -- I'm sorry. Which police department
is it again?

A Scottsboro.

Q Scottsboro Police Department.

In describing a telephone call with Mr. Art Leach, who
I believe is one of Mr. Scrushy's attorneys, you said that
you described to him the KKK rally and the telephone call of
November 18 to him on the phone. And it was in that
conversation where he asked you if there were other things
that you knew about. And I believe what your answer was,
was that you didn't feel comfortable telling him about

anything to deal with Judge Fuller because you couldn't
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document it, you couldn't corroborate it?

A I didn't tell him anything about Judge Fuller at
all.

Q The reason why you did that is because you didn't
feel comfortable doing it --

A I didn't know if it was truth. I didn't know Mark
Fuller at all. I just knew what Rob had told me.

Q But you stated earlier what you did mention to
Mr. Leach at that time was that there were videotapes of the
rally, and you knew of those videotapes?

A I told Mr. Leach that I knew of pictures, and I may
have mentioned -- I knew of pictures and who had pictures.
And I probably told him that I saw video people that day --
as I recall I told him that -- but I did not know who they
were.

Q So you -- while you were taking pictures at the
rally, you saw people videotaping the rally?

A Right. But -- and I think I also told him that I
thought that the Klan Watch people with Morris Dees
videotapes all things, all Klan things. But I didn't know
any video -- who the videotapers were.

Q0 You also mentioned -- I apologize if I'm jumping
around. I'm just kind of going through my notes. But you
said that you were reluctant -- you didn't want to do an

affidavit.
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A I didn't want to do an affidavit.

Q Right.

A And that's why I researched that judge so
extensively.

Q Can you explain to me, I guess, why did you not want
to do an affidavit but you felt comfortable doing extensive
research on a Federal judge and putting a letter on --
writing a letter to, I guess, Mr. Leach on your letterhead
about that judge?

A I -- well, that's a good guestion. But the thing is
this, is here's where I'm at. T tell Joe Espy my story.
Basically Joe Espy tells me I have an ethical duty, he
thinks. I call the board to check out if I have an ethical
duty. I talk to Art Leach, who basically wants me to do an
affidavit. I knew the Bar had told me I had an ethical
duty. I knew I knew those things on Judge Fuller. So I
decided to tell Art Leach that. And my thinking at the time
was that if I gave them all the facts, maybe they wouldn't
include me. And when I met with them the first time --
because I met two times with Scrushy's bunch -- I said,
Y'all go after the judge. Y'all don't have to have an
affidavit from me. And that's what I did. And here's the
stuff.

Q So your thinking at the time was that -- I don't

want to misspeak for you, so please correct me if I'm wrong.
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But you didn't want to have your name associated with the --
you know, the telephone call and what was later put in your
affidavit. Is that what you were reluctant to do?

A I didn't want to get involved in this, but I had
gotten involved. I had, unfortunately, stepped into it in
the fall when I told Joe Espy about those pictures, and then
when he asked me about those pictures further, and I
didn't --

Q If you didn't want to be involved, why did you
do rather extensive research on Judge Fuller?

A I realized after I talked to the Bar that if they
were going to subpoena me one way or the other, and I knew
that about the judge, and I thought that if they would take
the information that I had about the judge-- let me answer
-- I thought if they would take the information that I had
on the judge and file something, I might not ever have to do
an affidavit. So I gave them everything I knew on the
judge.

Q So your thinking was that -- you were going to be
subpoenaed by whom and for what case?

A In Mr. Scrushy's case, probably.

Q Because of the information that --

A On the telephone. But when I gave them the judge,
they went after that full speed and left me alone 'til the

judge didn't rule on their behalf. And then I realized I
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was going to be back involved in it.

Mr. Bollinger went ahead and gave an affidavit, because
I had told him 2-1/2 years ago. Mark had been the executive
assistant to the Attorney General.

Q Okay, let's stop right there. 1I'l1 come back to
Mr. Bollinger.

A Ckay.

Q So I'm a little confused. I just want to clear this

up. That you did the research on Judge Fuller and wrote a

letter to Art Leach, who was Mr. -- one of Mr. Scrushy's
attorneys, because you've -- I guess I'm confused on what -—-
for what reason you thought that Mr. -- or, excuse me, on

what reason you thought you were going to be subpoenaed.
You presumed you were going to be subpoenaed about the
telephone call?

A Yes. From just things that had been said. And I
wrote this -- if you read this letter, I wrote it as
though -- I didn't tell them I had personal knowledge on it.
I wrote it as though I didn't, because I didn't want them to
say, Well, how do you know this? And I was real careful not
to indicate any personal knowledge. And I thought if they
got sidetracked on that, they'd leave me alone.

[Discussion off the record.]

BY MS. LYNCH:

Q So I guess I'm still -- I'm having a hard time
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understanding --

A I've answered this half a dozen times. I can't make
you understand. I don't mean to be ugly, but I can't.

Q With all due respect, let me just try one more time
and then we'll move on. Okay. You have expressed an
ongoing reluctance to put into an affidavit the telephone --
the telephone call of November 18, 2002. And you have said
it's because you did not -- you just didn't want to be
involved, and you didn't want your name associated with it.
You didn't want to be involved in this at all, which I can
appreciate. But I have to say I'm having a hard time
correlating that to the fact that you then took it upon
yourself to do research on a Federal judge and then, you
know --

A I wanted them off me and I wanted them on him. T
just wanted them off me. And it's like me telling you your

dress is ugly, you know what I'm saying, when you're asking

me a question I wouldn't necessarily want to answer. I just
thought T would distract -- I would just give them the
judge.

Q You were giving them something in exchange for maybe
not doing the affidavit or to avoid having --

A No, ma'am. They did not ask me to do that. T
just -- I mean, out of the blue, it's just like you

saying -- you asking me a question I don't want to answer;
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oh, by the way, your dress is ugly. I just distracted them
from me when I sent that was my thinking at the time.

Q Okay.

A And I knew about those facts, I mean, but I was Jjust
trying to throw them off onto something else and get them to
leave me alone.

Q Were you concerned at the time that drafting that
letter might involve you in how they would use the letter?
And just for the record, I'm referring to the letter --

A When I wrote the letter, I wrote it as general as
possible without saying, This is what I know. You know -- I
just wrote them, You need to -- you need to know the
following facts.

Q That's fine. 8o I guess what I'm asking, you
weren't concerned that you might somehow become involved in
what they would do with this information?

A I was already concerned that I was involved and they
weren't going to let go of me, you know what I'm saying?
Because they -- the Bar had told me I had to report this.

Q In regards to this letter, which is Exhibit 7, dated
February 15, 2007, to Art Leach, I believe you mentioned
earlier that you asked Mr. Bollinger -- is it Mark, is that
his first name?

A Yes.

Q You asked Mr. Bollinger to run some sort of
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financial?

A An AutoTrack?

Q An AutoTrack. Mr. Bollinger is a client of yours?

A Uh-huh.

Q And you asked him to run a financial track on a
Federal judge; is that correct?

A Yeah.

Q Okay. And --

A After —-

Mr. Sandler. There's no question. Don't answer.

BY MS. LYNCH:

Q And you also said that Mr. Bollinger said to you
that he was the person who, T guess, made the initial
contact with Mr, Siegelman. Did you have a conversation
with Mr. Bollinger -- he says, I'm going to call
Mr. Siegelman?

A No. I told Mr. Bollinger about -- T wanted an
AutoTrack. Mark Bollinger, after he ran the AutoTrack,
talked -- I told him -- he asked me why I was running it.
And he called Don Siegelman on his own accord, not at my
recommendation.

Q I think you said earlier he told you he was going to
call Mr. Siegelman. So were you aware that he was going to
call him?

A No. Mark Bollinger called Don Siegelman and then
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called me at my home, just like I told this gentleman down
here. And the thing is that is when he called me at my
home, he told me that Don Siegelman was going to be calling
me, and I'm like, Why, you know, is he calling me?

Q Okay. So how well do you know Mr. Bollinger?
OCbviously he's a client of yours. But how long have you
known him?

A Approximately 3, 3 1/2 years.

Q And is that the -- a length of time that you have
represented him?

a Yes. I've known of him probably 15 years, because
his uncle is an investigator, but known him 3, 3-1/2 years.
You know what I'm saying. So of him is a different story.

[Discussion off the record.]

BY MS. LYNCH:

Q So you just stated that you've known Mr. Bollinger
for about 3-1/2 years?

A Really known him, yes.

Q Really known him. Okay. And he is, I guess, the
CEO of --

A Global Disaster Services.

Q Thank you. Global Disaster Services.

Have you ever been employed by Global Disaster
Services?

A I do work for them.
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Mr. Sandler. You said "employed" as opposed to being
retained?
BY MS. LYNCH:
Q In something other than -- you said you have your

own law practice and one of your clients is Global Disaster
Services. But have you ever been on -- aside from being
paid legal fees, have you ever been on the payroll of Global
Disaster Services?

A I have never received a check from Global Disaster
Services.

Q Okay.

A Wait. I take that back. He might have written one
$1,000 check one time to my secretary. So -- but it wasn't
to me. And he may have paid a copy cost. But to me as a
fee, I have never received a fee check from Global Disaster
Services.

Q And so you've known him for 3-1/2 years, and is that
how long you've represented the company?

A No. I formed the company for him. I did the

company for him on -~ in August, I think, of 2005. I'm not
certain the date. But I did -- I did a corporation for him,
but T --

Q Okay. So you've known him a little bit longer than
the corporation has been in existence.

A I do want to say on the record, in case anybody
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reads this, Mark Bollinger has said I can talk about what
we're here on. He gave me the right to send the paperwork
that I sent y'all. So that anybody who reads that
understands I'm not -- I'm not telling anything Mark didn't
tell me would be okay.

Q So you mentioned that -- so Mr. Bollinger contacted
former Governor Siegelman after having a conversation with
you and running this financial track?

A Yes.

Q And then also later --

A And I was not happy that he did that.

Q And subsequent to that, you had a conversation again
with Mr. Siegelman while he was at Mr. Bollinger's house?

A That is correct.

Q That's correct? Okay. So if you know, how would
you characterize Mr. Bollinger's relationship with
Mr. Siegelman? I mean, are they friends? Are they --

A I think they knew each other when Mark was in
Montgomery. I never heard of Don Siegelman coming to Mark's
house. But he showed up at some point in April or May or
March wanting me to go to the Artur Davis deal.

Q That was of this year?

A That was of this year, and they called me.

Q What was -- you said the Artur Davis deal. Was that

a meeting or a fundraiser or --
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A I think it was some kind of -- I think that they
were having some kind of fundraiser. But I don't know. I
don't even know that Artur Davis was there. I just know
that somebody was having a political thing and Artur Davis
was mentioned of having been involved in whatever kind of
deal, because they told me they were going to that
fundraiser or event. And I don't know, I don't think Mark
went. I think Siegelman did. But you'd have to ask him. I
just -- Siegelman just showed up at his house or his office,
and I think he showed up at his office. I think I told him
that earlier. It was either his house or his office.

Q Okay. Let's see. Just a few more questions
about -- on the affidavit and when you actually completed it
on May 21, 2007.

You stated earlier that you ultimately did swear out
the affidavit because you thought it was the right thing to
do. Can you expand upon that? Why then, why suddenly May
21, 2007, did you think it was the right thing to do?

A I will tell you, I researched Fuller, you know, when
Art Leach asked me, 'til the point of really looking up what
Rob said about Fuller. I didn't know if that was true or
not. Once I did the research on it, just as far as pulling
those particular facts up, I realized we had a problem with
a Federal judge, because I don't think our Federal judge

should be --
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Mr. Sandler. Wait a minute. Wait a minute. She asked
about the affidavit.

BY MS. LYNCH:

Q I'm asking about the affidavit.

a I know. But this is part of it. I did not think
that what he was doing was right, being a Federal judge and
being in a closely held corporation for a Federal judge in
government contracting was right. Additionally, I watched
him when they sealed -- they filed -- Mr. Scrushy's team,
when they filed the paperwork.

Mr. Sandler. When you say "paperwork," are you talking
about the motion to recuse?

The Witness. The motion to recuse. He sealed the
evidence, and I read the papers where he got out and spoke,
but had them sealed where they couldn't speak, and the
prosecutor spoke. And I just thought that this is not
right, and I went ahead and I did the affidavit on the phone
call. But I still would not do it on the judge because I
was -- I knew that you're not really supposed to say
disparaging remarks about judges. And I told them at the
time, I will do this affidavit and if y'all subpoena me, I
will answer the questions on the judge. And that's what I
told them.

Q So you were prompted to swear out an affidavit about

the phone call based upon --
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A I wasn't prompted by anybody.

Q You were self-prompted. You yourself felt compelled
to swear out the affidavit, finally --

A I felt that it was the right thing to do.

Q Can I please finish my question? Thank you very
much.

You felt it was time to swear out the affidavit about
the telephone call on May 21, 2007, because of the
increasing ~- it sounds like you were having increasing
concerns about Judge Fuller on -- and I'm curious to know,
at what point does this ethical rule that Alabama has about
not speaking disparagingly about a judge become superseded
by concerns you have about a judge? I mean, you've
described several different conversations, or learned of
several different things involving Judge Fuller --

A I don't understand your question because you've said
so much. Give me a qguestion, and I'll answer it.

Q All right. The first question is, I don't
understand how concerns about Judge Fuller prompted an
affidavit about the phone call. Can you explain that
connection to me?

A  Say that one more time?

Q That concerns about Judge Fuller and his role in
this case, as I believe you said a few minutes ago, was

what --
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A Well, that --

Q That prompted you to ultimately do the affidavit?

A That is one part of it. Mark Bollinger also swore
out an affidavit in addition, and he did it before I did it
and telling what I had told him about this. And I knew that
I was going to be in court anyway, and I'd rather get my
whole story out as to exactly what had occurred, because I
never have seen his affidavit. I don't know what he said at
this point, still.

Q Okay.

A So --

Mr. Sandler. Hold on a second.

The Witness. It was the judge and Mark Bollinger doing
the affidavit. It was both things.

BY MS. LYNCH:

Q That's fine. We'll just clarify that it was a
combination of --

A It was a combination of things.

Q Mark Bollinger swearing out his own affidavit, okay,
that ultimately prompted you to --

A I've never seen his affidavit. They say he's done
one, but I don't even know if he has because I haven't seen
it. But he told me he had done one for Don Siegelman, and I
think that's why Don visited him.

o} That's fine. That's fine. And I'm sorry if I'm
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repeating myself. I just want to clarify cne last time, and
then we'll move on, that you did not include any information
about Judge Fuller in your affidavit because you felt that
it would have been in conflict with ethical rules about how
to deal with a judge. 1Is that a fair characterization?

A I did not want to put a judge -- if anybody was
going to question me about a judge, they were going to have
to subpoena me. That's how --

Q So you didn't want to put anything about Judge
Fuller in writing?

A That's exactly right.

Q And you stated earlier that after the affidavit was
completed, that Mark Bollinger met you at the attorney's
office in Georgia?

A No, he did not meet me at the attorney's office.

Q Where did he meet you?

A I was in Trenton, which is where I did the
affidavit. But I got done 30 minutes before -- 15 to 30
minutes before he did. And there's a town called Rising
Fawn. He met me at Rising Fawn, Georgia. He came a
different way than I'd come.

Q That's fine. That's fine. So did you -- I guess --
strike that.

Why was Mark Bollinger, I guess, the first person that

you gave the affidavit to?
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A Mark had told me he had done an affidavit for Don.
Q For Don --
A Siegelman.
Q Siegelman. Just wanted to make sure.
A And he said that -- and he had told me that. And so

anyway, I called him up and just said, I'm going ahead and
doing an affidavit if you've already done one. And I went
ahead and did my affidavit. And anyway, I told him that --
I said, Since I'm doing my affidavit, I want y'all to pick
it up in Georgia. And I mean -- and that's the case.

Q Did you have an -- did you have an idea of what
would happen to it after Mark Bollinger picked it up? Did
you know who he was going to give it to or where he was
going to take it?

A I called Richard Scrushy because Mark told me on --
when I called Mark, Mark told me that he would come pick it
up, but he wasn't taking it down to Birmingham. And I
called Richard Scrushy's office, because I had left a
message that I was going ahead and doing the affidavit that
day before I left, and -- or had done it for John Aaron, I
think, but I'm not sure. And anyway, the thing is this, is
I talked -- ended up Richard answered, and I don't know, I
think I called the cell phone that they pass around in that
bunch -- but I ended up with Richard Scrushy and he said

that he had -- he would get ahold of John Raron, and John
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Aaron would get it from Mark.

Q So your understanding is that Mark would give it to
John?

A Aaron?

Q Aaron.

A I was trying to call John Aaron but somehow got
Richard --

Q So your understanding is that you gave the affidavit
to Mark Bollinger, who in turn would give it to John Aaron,
who would then in turn give it to Richard Scrushy?

A And also to Don Siegelman.

Q And also to Don Siegelman. So is it your
understanding that Mr. Aaron would deliver it both to

Mr. Scrushy and Mr. Siegelman?

A Yes.
Q Okay.
A In fact, I -- sorry. 1It's tempting. But I mean, I

know. Strike that "in fact," I guess.
Mr. Broderick-Sokol. We'll do the open mike session at
the end.
Mr. Sandler. Exactly.
[Discussion off the record. ]
BY MS. LYNCH:
Q Did you give a copy of your affidavit to members of

the press?
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A No.

Q Do you know how your affidavit ended up with members
of the press?

A I have absolutely no idea. I think -- I know who I
gave it to, but I mean as far as knowing how the press got
it, I have no idea how they delivered it to them.

Q I know there have been some press reports that are
focusing a lot of attention on the portion of your affidavit
that refers to Karl. And I apologize, I don't have the news
article in front of me. But I guess one —-- strike that.

Let me ask it this way: Why did you ultimately swear
out the affidavit? It's my understanding that there was
concern -- your initial or your primary concern —-—

A I've already stated that and answered that like 10
times. I don't mean to be ugly but --

Q I'm going a different -- it may sound like I'm
starting the same, but I'm going on a different track.

It's my understanding that you initially swore out the
affidavit out of concerns about a possible conflict of
interest on the part of Terry Butts?

A I did state that, but it disturbs me also about
Terry Butts.

Q Okay. But so would it be -- is that the primary
reason why you swore out that affidavit or is it just =--

A That wasn't the sole reason.
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Q Okay. So the information in the affidavit about a
conversation with Karl and the Justice Department was also a
reason for swearing out the affidavit?

A They asked me to do an affidavit on a particular
date on a particular set of events that had happened.

That's why I did -- I mean, I've told you the reasons
already. But the thing is this, is that is the reason for
the specifics of that affidavit is I detailed out what
occurred in that phone call.

Q Okay. And just to clarify again, that they would
be —-

A Mr. Scrushy's legal team and then Don Siegelman
asked me, you know, on that first phone call.

Q Okay, let's see. I guess just a couple more
questions.

Aside from the telephone conversation that you outline
in your affidavit on November 18, 2002, do you have any
personal knowledge of communications between the White House
or the Department of Justice and -- well, I'll start first
with acting U.S. Attorney Louis Franklin.

A Do T have knowledge about Louis Franklin talking to
the White House?

Q  Uh-huh.

A No.

Q Okay, that's fine. I'm not looking for anything
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more than that.

Do you have personal knowledge of any communications
between the White House or Department of Justice and
Assistant U.S. Attorney Steven Feaga. Let me spell that
last name. F-E-A-G-A.

A No.

Q And do you have any personal knowledge of
communications between the White House or Department of
Justice, again specifically regarding the Siegelman-Scrushy
prosecution with U.S. Attorney Leura Canary?

A Ask that question one more time so that I can hear
that question.

Q Personal knowledge of communications between the
White House or the Department of Justice regarding the
Siegelman~Scrushy prosecution with U.S. Attorney Leura
Canary?

A I know that Rob told me in that conversation --

Ms. Duncan. Personal knowledge.

Mr. Sandler. Personal knowledge.

The Witness. No.

BY MS. LYNCH:

Q And I would ask the same question, too, of personal
knowledge of conversations between the White House or the
Justice Department and Governor Riley.

A All I know is what Rob told me. So, no.
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Mr. Broderick-Sokol. Limited to the

Siegelman-Scrushy --
BY MS. LYNCH:

Q For the Siegelman-Scrushy prosecution.

A I just know Rob told me. But as far as if that
counts as personal knowledge -- but I did not hear a
conversation of Bob Riley talking, Bob Riley talking. Bob
Riley did not tell me that.

Q Well, I think that's it for me.

Mr. Broderick-Sokol. I have no redress. Do you have

anything?

Mr. Sandler. You said Ms. Simpson, as the Chairman
said, will have an opportunity to review the transcript
before it's released to the members of the committee, I
guess, for purposes of the investigation?

Mr. Broderick-Sokol. I think that would be released
outside the committee,

Mr. Sandler. Okay.

Mr. Broderick-Sokol. I don't think we can agree to

keep it from members of the committee.

Ms. Lynch. We can't keep it from members while you

edit it.
Mr. Broderick-Sokol. And we can -- and really that
will depend -- getting the corrected version, that will

depend on how quickly you guys get it back with those
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corrections.

The Witness. Like I said, I flip-flopped. And it
might not be bad to go ahead and state for the record I
flip-flopped at Perry Hooper from what my lawyer tells me
was a Democrat. I was nervous at the start. He's not a
Democrat.

Mr. Broderick-Sokol. 1It's down now. You can send that
page.

[Whereupon, at 4:30 p.m., the committee was

adjourned.]
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September 6, 2007
By Facsimile
Priscilla Duncan, Esq.
472 South Lawrence, Suite 204

Montgemery, AL 36104
Dear Ms. Duncan:

‘This letter follows up on discussions you have had with my staff regarding Ms. Jill
Simpson’s agreement to be interviewed on topics related to the criminal prosecution of former
Alabama Govemor Don Siegelman.

As you have discnssed with my staff, the interview will take place at 12:30 pm on Friday,
September 14, 2007, and will be conducted in the Judiciary Committee office at 2138 Raybumn
House Office Building, It will be transcribed, and will be taken under oath. Questions will be
asked of Ms. Simpson by only two people — a member of the Committee majority staff anda
member of the Committee minority staff— although additional members of the Committee staff
will likely be present. . . :

Ms. Simpson will have an opportunity to review and correct her interview transeript
before it is released, and will receive a copy of the transcript when it is final. In addition, the
transcript will be kept confidential and will not be disclosed except pursuant to the Chairman’s
decision after consultation with Ranking Member Smith and with you. My staff has discussed
these terms and conditions with Ranking Member Smith’s staff, and we understand that
Mz. Smith will write you agreeing to these terms as well.

Thope this description is useful to you and Ms. Simpson in advance of next week’s
interview. If you have any questions, please do not hesitate to contact my office or Sam Sokol
(202-225-2129) of the Committee staff. And thank you once again for your and Ms, Simpson’s
cooperation in this matter.

EXHIBIT

: :
cc:  HonLamarS.Smith : % '
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Sokol, Sam

From: Jezierski, Crystal

Sent: Wednesday, September 12, 2007 2:26 PM

To: ‘helzphar@mindspring.com'

Cc: Sokol, Sam

Subject: Re: September 14, 2007, Interview of Jill Simpson

Tt was not communicated to us by you or the majority that Ms. Simpson had already agreed
to a total of 3 individuals each that would be present for the majority and the minority.

We will participate then with a total of three persons being present at any one time.
Crystal Roberts Jezierski

202 226 8684 direct

703 899 0355 cell

Crystal.Jezierski@mail.house.gov

————— Original Message-----

From: Priscilla Duncan <helzpharemindspring.coms

To: Jezierski, Crystal

Sent: Wed Sep 12 13:17:11 2007

Subject: RE: September 14, 2007, Interview of Jill S5impson

The majority already has agreed, and these were the terms under which Miss Simpson agreed
to do the interview.

————— Original Message -----

From: Jezierski, Crystal <mailto:Crystal.Jezierski@mail.house.gov>
To: helzphar@mindspring.com

Ce: Sokol, Sam <mailto:sam.sokol@mail.house.govs

Sent: $/12/2007 8:30:36 AM

Subject: RE: September 14, 2007, Interview of Jill Simpson

Ms. Duncan - I can understand her concerns. As a practical matter, the interview
process really is quite controlled among staff. All those who are in the room are the
staff that are assigned to work on these issues for the Committee and for the Committee’s
members. We, the minority on the Committee, would have some concerns about not allowing
appropriate staff for our subcommittee ranking members to be able to participate as
observers because they must be in a position to be able to consult with the member they
work for on the matters we are investigating. I am not suggesting that there not be a
limit, but perhaps a higher number of 4 or 5 individuals.

From: Priscilla Duncan [mailto:helzphar@mindspring.com]
Sent: Tuesday, September 11, 2007 6:12 PM
To: Jezierski, Crystal
Cec: Sokol, Sam
Subject: Re: September 14, 2007, Interview of Jill Simpson

Miss Simpson objects to any more than three persons from either staff being present,
as she agreed initially. She is concerned that the place will be flooded with people
passing notes to the questioner and it becoming a distraction. I am sending this
objection to the majority as well. Priscilla Duncan.

§ EXHIBIT
' : 7
i
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————— Original Message ----- From: Jezierski, Crystal
<mailto:Crystal.Jezierski@mail.house.govs

To: helzphar@mindspring.com
Sent: 9/11/2007 3:52:05 PM

Subject: Re: September 14, 2007, Interview of Jill Simpson

Ms. Duncan,

Per our telephomne conversation of 2:30 this afternoon, the purpose of this
email is to confirm for you that staff for the Minority Members of the Committee on the
Judiciary of the U.S. House of Representatives will participate in an interview of your
client, Ms. Jill Simpson, on Friday, September 14, 2007, at 12:30 p.m. in Washington, D.C.
at the Committee’s offices, 2138 Rayburn House Office Building. This email is also to
confirm that all staff agree to the terms stated in correspondence from Chairman Conyers
to you, transmitted to you on September 6, 2007. (A copy of that letter is attached.)

As stated in the September 6, 2007, letter Ms. Simpson will be interviewed by
Committee staff and the interview will be transcribed and under oath. We agree that
questions will be asked by two persons, one on behalf of the Majority Members and one on
behalf of the Minority Menbers. However, as Chairman Conyers’ letter states additional
members of the Committee’s staff will likely be present. As I informed you on the
telephone we anticipate that Caroline Lynch, Counsel for the Minority Staff of the Crime
Subcommittee, will question Ms. Simpson on behalf of our members. We also anticipate that
Daniel Flores, Chief Counsel for the Minority Staff of the Subcommittee on Commercial and
Administrative Law, and I will be present for the interview. It is possible that
additional staff representing the Committee Members, other than the above named, will also
be present.

We also understand that Ms. Simpson will have an opportunity to review and
correct her interview transcript before it is released, that she will receive a copy of
the transeript when it is final, and that the transcript will be kept confidential and
will not be disclosed except pursuant to the Chairman’s decision after consultation with
Ranking Member Smith and you.

Please do not hesitate to call me if you have any questions.

<<030607 to p duncan re jill simpson.pdf>>

Sincerely,

Crystal Jezierski

Crystal Roberts Jezierski

Chief Counsel for Oversight and Investigations

Committee on the Judiciary

Minority Staff

Representative Lamar Smith, Ranking Member

U.5. House of Representatives

B-351 Rayburn House Office Building

Washington, D.C.

(202) 226-8684 direct
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{703) 859-0355 cell

Crystal.Jezierski@mail.house.gov
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STATE OF GEORGIA )

)
COUNTY OF DADE )

AFFIDAVIT
Jill Simpson, being duly swomn, deposes and says:
1. 1am over the age of eighteen and of sound mind;
2.1 have personal knowledge of the facts herein;

3. During the 2002 Alabama’s Gubernatorial campaign 1 assisted the Bob Riley

Campaign when they requested help on matters in Northeast Alabama;

4. On November 5, 2002, the election for Alabama’s Governor was held and Bob Riley

was declared the winner;

5. Bob Riley won by approximately 3,120 votes;
6. Don Siegelman contested the results of the election and refused to concede;

7. On or about the week after the election, I was asked to find out why Bob Riley's

campaign signs were disappearing in Northeast Alabama;

8. I found out a Jackson County attorney was puiting the Bob Riley signs up in an area

where a Ku Klux Kian rally was to take place in Jackson County, Alabama on November 16,

pictures on a disposal camera of this attorney putting up the signs;

9. As proof that this was a trick by this attorney, who I believed to be a Democrat, I took

EXHIBIT

3

'PENGAD B00-631-6980

SIMRSON 1
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10. On Monday after taking the pictures I had a case in Jackson County and had a chance
to encounter the attomey that [ had seen putting up the signs. At this encounter he was showing
pictures that he had taken of the signs to other attomeys there in the court house and I asked to
see them. He allowed me to see the pictures and when I asked he gave me a couple of the photos
and told me that these pictures were on a web site. The attorney was trying to suggest the Klan
had a rally and the Klan was supporting Bob Riley, and after getting the pictures I left the
courthouse and ! placed a call to Rob Riley, Bob Riley’s son, on my cell phone and informed
him of the pictures and the information regarding the missing campaign signs and the web site.
After I spoke with Rob he told me they had been gesting calls about the intemnet site and were
trying to determine where the pictures had come from;

11. Throughout the day of Monday, November 18 there were multiple calls to me from
Rob Riley and other peaple about the pictures [ had taken and the trick this attomey who I
believe to be a Democrat was trying to pull;

12. 1, Rob Riley, William “Bjil” Canary and Terry Butts were participants in one of the
calls;

[3. During the call Rob Riley was upset sbout the pictures and internet trick and wanted
to go to the press but was told by Terry Butts that he would confront Siegelman regarding the
signs and get him to withdraw his contest of the election and he believed that Don Siegelman
would concede by the ten o’clock news when confronted with these pictures and the intemet so
as to avoid any embarrassment to Don Siegelman. Terry claimed that he would be able to assure

Don that this would all be over if he would concede;

SIMPSON_ 2
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14. Rob Riley asked about Siegelman being a problem in the future if they did not go to
the press, but he was told by William “Bill” Canary not to worry about Don Siegelman that “his
pirls would take care of him™ and at this time the election contest needed to be put behind them
to let Terry talk to Don and pet him to concede;

15. William “Bill” Canary identified “his girls” as Leura Canary, his wife, and Alice
Martin, the U.S. Attorney for the Middle and Northem District’s of Alabarmna;

16. Rob Riley then asked if he was sure these “girls” could take care of Don Siegelman
and William “Bill” Canary told him not to worry that he had already gotten it worked out with
Karl and Karl had spoken with the Department of Justice and the Department of Justice was
already pursuing Don Siegelman;

17. Arrangements were made with me for me to meet a campaign worker of Bob Riley’s
to give the photos that I had received from the attorney in Jackson County and to give the
disposal camera since I had not developed the pictures I had taken. I gave the photos and the

disposal camera to the cempaign worker.

18. Late that afternoon of November 18, 2002, I was called by Rob Riley and told Terry
Butts had talked with Don Siegelman and that Don Siegelman would be resigning before the ten
o’clock news;

19. Don Siegelman gave up his contest of the Alabama Govemnor’s Election the night of
November 18, 2002.

20. 1 did not realize uatil this past fall when ! was having a conversation with Joe Espy

that Don had never told his attorney why he conceded on November 18, 2002.

a3

SIMPSON(3 -
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21. In February 2007, after I talked to the Alabama Bar, I called Richard Serushy’s
attorney, Art Leach, and told him why I believed Don Siegelman had conceded and Mr. Bugts®
role in getting Mr. Siegelman to concede.

22. The reason I did this is because I believe everyone bas a sixth amendment right to

have an attomey who does tiot have a conflict and I believed that Mr. Butts did.

FURTHER AFFIANT SAITH NOT. TN
4 . 2
I /‘.;:.—v. L
4/"jill Simpson
o
Swom to‘and subscribed before me, this the B day of ) , 2007.

Notary Public My Commission expires::.. -

SIMPSON 4
N 4
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. 37574 B
»
LT
o e PSS FOR BILUNG INQUIRIES CALL 1(256)895-9000
- pat DANA JILL SINPSON
{256 )899-3600 10007203 B 1
4o 2 BILLING DATE 12/15/2002
. FARMERS WIRELESS DETAIL OF MTEMIZED CALLS
DATE  CONT T TO FLACE AND NUMBER MIN RIR in AHOUNT
CROSS-RILLED FROM 256-899-3601
11-16  1:08pm WL AT BAINSVILLE AL 256 717 5131 1.0 00
11-19  8:30am WL AT RAINSVILIE AL 256 638 4894 1.0 .00
11-1% 12:33pm WL AT BAINSVILLE AL 256 638 3816 1.0 .00
11-21  8:4lam KL AT PRAINSVILLE AL 256 638 4854 2.0 .00
11-21  1:09pm WL AT DIR ASST AL 256 411 0000 1.0 0.78 .75
11-21  1:12pm KL AT SCOTTSBORO AL 256 269 2262 1.0 -00
11-21  1:24pm WL AT DIR ASST AL 256 411 0000 1.0 0.75 .15
11-21  1:26pm WL AT DIR ASST AL 256 411 0000 2.0 a.75 .75
11-21  1:27pm WL AT SCOTTSEORO AL 256 259 5211 2.0 -00
11-21  6:31pm LW AT INCONING  CL 256 833 1601 5.0 .00
11-25 6:55p WL AT FORT PAYNE AL 256 845 8841 1.0 .00
11-25 6:56pm WL AT FORT PAYNE AL 256 996 2540 1.0 -00
11-26  7:46am WL AT RAINSVILLE AL 256 638 5556 1.0 .00
12-04 10:17am WL AT FORT PAYNE AL 256 996 5844 2.0 200
w2208~ A6r18am — b FOROY: -+ ] “BGRF mm em Sl - —
12-04 10:29am WL AT FORT PAYNE AL 256 996 5817 2.0 .00
12-05  9:54am WL AT RAINGVILLE AL 256 638 4894 1.0 .00
12-05  1:27pm WL AT RAINSVILLE AL 256 638 4a94 1.0 .00
12-05  1:32pn WL AT ARAB AL 256 317 7902 1.0 .00
12-05 1:32pm LW AT IRCOMIRG CL 256 B899 3601 2.0 -00
12-05 1:36pm WL AT RAINGVILLE AL 256 638 4834 1.0 .00
12-05 5:27pm WL AT RAINSVILLE AL 256 635 4894 1.0 -00
12-05 5:28pm WL AT RAINSVILLE AL 256 636 2908 1.0 .00
12-08  6:5ipm WL AT RAINSVILLE AL 256 638 2308 1.0 .00
12-07  1:00pm WL AT RRAB AL 256 317 7902 3.0 .00
12-10  8:4lam WL AT RRINSVILLE AL 256 618 4894 5.0 .00
12-11  2:11pm WL AT RAINSVILLE AL 256 638 4894 1.0 -ba
12-11 2:34pa WL AT RAINSVILLE AL 256 717 9131 6.0 .00
12-32 12:37pm WL AT RAINSVILIE AL 256 633 4894 2.0 .00
12-12  7:31pm WL AT DIRMINGHAM AL 205 258 6956 7.0 -00
12-13  7:5Zam WL AT RAINSVILLE AL 256 638 4894 1.0 .00
256-899-3601 31 CALLS FOR 69.0 MINUTES = 3.28
CALLING ARER BIRMINGHAM FOR 256-899-3601
11-17  1:01pm WL AT BIRMINGHAM AL 205 836 5424 1.0 00
12-06  6:34pm WL AT ARAB AL 256 317 7902 4.0 o0
12-06  6:5Ipm WL AT RAINSYILLE RL 25§ 638 2508 0.0 o0
. .00
CALLING AREA WUNTSVILLE FORf256-839-3601
11-1%  1:07pm WL AT RAINSVILLE AL 256 638 4894 .00
11-15  2:0zpm WL §T . FORT BRYNE .00
—_— i kO B .00
FALLING BREA GUNTERAYTL FOR 256:899-34%1 <
11-19  1:56pm WL AT RAINSVILLE ALg 256-538 4131, .00
B T .00

SUBTOTAL FOR §99-3601

SIMPSON 490
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Farmerg Telephone
Coaperative, Inc. BILLING INQUIRIES CALL (256)638-2144
SINMPSON JILL ATTORNE
(256}638-4894 32990 D 26 NP
Page 1 BILLING DATE 12/01/2002
INDICATOR LEGEND
IC_ TYPE OF CALL TIC__ TYPE OF CALL
DD~ DIRECT DIAL - RA

FT FLD Enhanced Plan
FARMERS LD, INC. CHARGES AND CREDITS’

12-01 FLD ENHANGED PLAN 4.95
TAX~ FEOERAL EXCISE TAX .15

ALABAMA STATE TAX .30 .45

FARMERS LD, ING. CHARGES & GCREDITS 5.40

FARMERS LD, INC. DETAIL OF ITEMIZED CALLS
TO PLAGE AND NUMBER HIN AMOUNT

FT- -ARAB -- - ~. AL .256 317 7902 1.0 e
FT  HUNTSVILLE AL 256 512 9924 1.0 .09
FT  SCOTTSBORO AL 256 259 3663 3.0 27
FT BRIDGEPORT AL 256 495 9105 2.0 18
FT  SCOTTSBORO AL 256 259 6899 30 .27
FT HUNTSVILLE AL 256 533 7711 1.0 ‘g9
FT TUSCALOOSA AL 205 345 6789 20 18
FT BIRMINGHAM AL 205 870 9866 1.0 .09
FT  ARAB AL 256 317 7902 1.0 109
FT  ARAB AL 256 317 7902 1.0 .09
FT  ARAB AL 256 317 7902 1.0 .09
FT HUNTSVILLE AL 256 512 9924 7.0 163
FT  FOLEY 2.0 .18
FT  HUNTSVILLE 30 27
FT  GRANT 1.0 .09
FT  ARAB 220 .18
FT  DECATUR 1.0 .09
FT  ARAB 1.0 109
FT  HUNTSVILLE 1.0 .09
FT  BRIDGEPORT 1.0 .09
FT  NASHVILLE 50 145
FT  SCOTTSS i.0 .09
FT  SCOTTSBORD 300 .
FT  SCOTTSHORO 1.0

FT  BIRMINGHAM 1.0

FT  SCOTTSBORO 1.0

FT  VISTA 3.0

FT  OECATUR = . 6.0

F AB 1170

FT  SECTION.. .. .20

FT  BIRMINGHANM AL 2.0

FT  BIRMINGHAM 10

FT  BIRMINGHAM AL 1.0

FT  ARAB by 170

FT  SCOTTSBORO 2.0

FT  SCOTTSBORO 1.0

ET  BIRHIN 7.0

FT  BIRMINGHAM 1.0

FT  8IRMI 420

FT  BIRMINGHAN 1.0

FT  BIRMINGHAM 6.0

FT  BIRMINGHAH 2.0

FT  BIRMINGHAN 5.0

FT  BIRMI 7.0

FT  SCOTTSBORO 2’0

FT  BRIDGEPORT 17.0

FT  HUNTSVILLE 3.0

FT  BIRMINGHAM AL 205 944 8316 21.0

FT BIRMINGHAM AL 205 254 6956 40.0

FT  BIRMINGHAH AL 205 879 5000 30

50 HESSAGE(S) FOR 197.0 MINUTE(S)

SIMPSON 489
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LA

ROBERT

1806 O

BIRMINGHAN,

ROBERT R. RLEY, JR.
FOSTER F. MARSHALL

TELEPHONI
FAX {21

Juny

Ms. Jill Simpson, Bsq.
Post Office Box 341 .
Rainsville, Alabama 35986

e: g

Dear Jill:

Ispoke Wi“‘c‘mdins aps
me that her damages were that she lost eight w

However, it appears that this would be the onl)
1 simply could not bring such a lawsuit for tha|
stating whether it was malpractice or not, and

74

"OFFICES
OF

R. RILEY, JR.

XMOOR ROAD
ALABAMA. 35209

(205) 870-9866
5) 877-9272

£11,1998

tential medical malpractice case. She explained to
eeks of sick leave and was in pain for eight weeks.
)y damage she would have. As such, I told her that
t type of damage. I assured her that I was not

Hid not blame her for being upset, but I could not

justify bringing that case.
Very pifly yours,
'lJohert R Riley, Jr.
RRRjr/ded

EXHIBIT

5

!
g
g
2

SIMPSON 558
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LAW OFFICES

1806 OYMOOR ROAD
BIRMINGHAM, ALABAMA 35209
ROBERT R. RILEY, JR.

KEHJACKSON® .
T

Septeriber 8, 1999
Jill Simpson, Esq.

Attn: Marie

Post Office Box 341
Rainsville, Alabama 35986

re  WEENN
Dear Marie: 4

Please have ign the enclosed Release and Distribution
Sheet and return it to me. '

ery truly yours,
obert R Riley, Jr. .

RRRjt/trh

Enclosure

SIMPSON 579
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LAY

ROBERT

1806 O
BIRMINGHA|
ROBERT R. RILEY, JR.
KEITH JACKSON"
“clso hcensed lo proctics i Georgla

TELEPHON

Septern

Jill Simpson, Esq.

Attn: Marie

- Post Office Box 341
Rainsville, Alabama 35986

R
Déar Marie:

Please find enclosed a check in the 4
. Eight and 23/100 Dollars ($7,968.23) for

Thank you for referring her to me.

FAX: (2

OFFICES

. ALABAMA 35209

: (205) 870-9866
PS) 877-9272

(ber 23, 1999

imount of Seven Thousand Nine Hundred Sixty
he referral of

SIMPSON 578



177

LAW OFFICES

. OF
ROBERT R. RILEY, JR.
1806 OXMOOR ROAD ¥
BIRMINGHAM, ALABAMA 35209
ROBERT R RILEY. JR. ———rr——

KEIH JACKSON® TELEPHONE: (205) 870-9866
oo keensed to prachica In Geogla FAX (205) 877_9272

April 6, 2000

éottsboro, Alabama 35768

RS
Deas R

Please call me when you have an opportunity. The Defendants have now offered
you $23,000.00 to settle your case. This is up from their last offer of $14,000.00. I believe
they will likely pay $25,000.00 but I do not believe they will pay anymore. 11look forward
to hearing from you. ’

Very truly yours,

RRRjr/tth

cc:  Jill Simpson, Esq.

SIMPSON 581
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FROM :RILEY & JACKSIM, P.C. FAX MO,

RILEY & JACKSON, P.G.

A T T o R N E Y § AT L AW

Septetnbe

Via Facsimile No.: (256) 845-4696

Mr. Stephen Bussman

212 Alsbama Avenue South
Post Office Box 660925
Fort Paync, Alabama 35967

{285-577-9272,

78

Sep. 14 2001 84:44PM P1

RORBERT R. RILEY, IR,
TKRITH JACXSON

"ALSO LICENIED TO Pracvir 14 as

ir 14, 2001

Dear Stephen:

- and ] agreed when [ill and I met wi
per hour for my time negotiating with his creditor
matter. Pleasc list me as a creditor on his bankrug
not have a contingency agreement with him. I h;
T am altuching along with this letter a breakdown|
31,200} through Scptember 12, 2001. 1 hope to

0o
&

th him ia Jill’s office that he would pay me $250/
5 reviewing his appeal, and any other work on this
loy petition if e files for a bankruptey and we do
ve 14,5 hours in this matler, or $3625.00 in fees.
of the work that has been performed from Augyst
see you soon,

Very truly yours,
Ré]_E’Y'&'. KSON, P.C.
Re{ bert R Riley, Jr.
RRRjt/th
ce: il Simpson, Esq. (Via Facsimile)

1806 OXMOOR ROAD BIRMINGHAM, ALABAMA 35209 {205) 870-9866 FAX (205) 877-9

SIMPSON 536

272
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RILEY & IACKSON; P.C. . ROBERT R. RILEY, JR.

AT TORTNETYS AT L AW "KEITH JACKSON

550 LcENSED 1o FracTor W 08
!ecnon, !laba.:ﬁa 35771

pes R

Ibelieve things are developing well in|
owed as a result of your work on the;
I receive the breakdown of your costs as so0]
soon to discuss this matter with several indivi
1 leave. . :

oF counseL:

QOctober 29, 2001 FRANCOIS M, BLAUDEAU
: ’ : MD, FCLM

lour attempts to help you recovery the amount you are
project. However, it is very inporant that
as possible. I am hoping to go to Washington, DC
iduals. However, [ must have this information before

Very truly yours,
ON, P.C.

sRobert R. Riley, Ir.
>

RRRijr/th

cc: Jill Simpson, Esq.
Steve Bussman

1806 OXMOOR ROAD BIRMINGHAM.AU«BAMA:&SZW (205 870-9866 FAX (205) s f SON 552
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RILEY & JACKE

, P.C.

1744 Oxmoor Kouu
Birminghdam, AL 35209

Tel: 2

5-879-5000

Fax: 205-879-5901

Date: May 2, 2002
To: Jill Simpson, Esq.
Fax No.:  (256) 638-4895

roms Robert R. Riley, Jr.

wuhjoct:

Namber of Pages Including Cover Page:

Comu,

CONFIDENTIALITY NOTICE

3,

it) may conlain

This facsimile {and/or the &

to ihe senger which is legally privileged. The informatlon s Intended only for the use of ¢
above. If you are not the infénded recipicnt, you are Hereby notified that any disslesurz, <apy
£ avy action hased o1 the contents of this faxed information s strictly prohibited. If yon have received this

toleing af a

$ors]

ransmis n atroz, please immediately notify us by

infoumation be..
vidual or entity baseu
ing, distribution of {fic

to arrange for the return of the docunzams,

SIMPSON 532
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awarded the contract. (Page 6-7).

does goati to say thatthey-lnitia iy recommerided’orffﬁe wirk 1) .
- decided mswad 10 use DMC. R

,ny “Coungil in my epinion.

. - ‘Klso, do we have any evidence of other contracts that would ¢
citléa wherc similat amounts hiave beerrpiid, Ttismy|recolloction t.lmt-hazbumm
onge belote that other comparties word paid $iftiler amounts. for su-mlar Work
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1 think your letter is very good. Here 2

N

&

Tl

a4

5)

)

some additional thoughis that | have:

Attach a copy of the transeribed conversation helwcml_

in which SN s A b that e is aware that -does not have
the lowest bid contract and firfietmore approves the right for the City to enter into
that contract, Also, htates in the conversation that he has “ran it by the
IG,” and they didn’'t have a problem with it. pecifically states in the
conversation “we're not going to come after you for not taking the lower bid." 1
think this wquld be z great-exiiibi

Add acopy of the tmnscnpt
made before the Cify Council b
videotape 10 you yesterday.

& :
a

On the last paragraph under qyestion #1, you may wantto add that the subcontractor
claims that have been filed cxoeed two million dollars. Also, [ would delete the
reference 1o the recent depositjons taken in fitigation since there - thet helps us
and some of the testimony wolild hurt s, For instancs,'_ ying in his
deposition that he did not befjeve JiMshould be pald any n: WS msoney.

3

I think it would also be good to highlight again (hat - 1as been a respected
Tusiness for 25 years and it isjonly because of this recent devtal by FEMA that they
thave had to enter into bankrptcy,

Tn the last paragraph under question #4, youmay want to ccnsider adding the rﬂctthat
th::rg werc estimates that there was as many as one million stumps.
E

det question #5, you may vant to highlight that the City originally wanted 1o use:
who was the lowest bidder, but FEMA encoltraged the City to not usg
based on his itexperignee in these types of disasters. Also, you may .
want to highiight again the fact thmbwas the only contractor willing to givea =/
substantial amount of werk b minority contractors. :

states that FEA

A informed him that they would not pay the full ame ot
due to the fact that he did oot use the lowest bid. If this s the sase, thon FEMA
shoulitelearly lose on this pasition since they agreed in a tape recorded conyersation .
that h did not havy ke the towest bid, If, as I uaderstand 1, tl\eir primary _-'
argument now js tha ould not be paid because the bumning and grindltig wep
not dane which would have decrcased the amount of material that would be hauled i
outside the city, then I think{ you should roference in your Joticr the sccti i 534
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ILEY 2 JACKSON, P.C, May: 92 2002 9S5:1EPM P3

npea) thar pddresses this issue of page 21 that deals with this Jssuc.

8) You may ulso wank to consider adding the fact the City did pay an additionai $v. -
an approximately 26,000 cubic yapds further underlining that the City understood th:
was the arnount they agreed to pay.

o) D ask me o remind you that giiting g o »x¢o 10 recsive $2.00/oubic
yard was a great dea) for FEMA since other tandfills were charging 38.00 -
$10,00/cubic yara.

B SIMPSON 535
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_ P AT

FAX NO. 358795591 May. 23 2092 12:111PH- 'P1 e

EEIN g S R

- ., " (74
. To: . dmemikemitcell@aot.com / . _’;L/k/

I'have been talking with Robbic from Hutchinson's office. He has offerad 10 try to get the Senator to send this tetter. Below are
somme changes that hie has made fo a draft letter I sent to him. He believes that tho Sonator will approve the lstter and send it qut
today or tamorrow. I asked him to copy it to Shielby, Sessions pnd Aderholt, Stewart, if ths Alabama gang gots & copy of this

Jetter, do yon think we can get anothes letter from them to Alllzugh responding to Hutehinson's fetiar? I sent Robhie copies of
thie dosuments referenced bolaw so he foela comfortable sendihg the latter.

May[23, 2002

Mr. Joo Allbaugh ;
‘Director

Fedoral Emergenoy Monagement Agency
500 C Street, Southwest

‘Washington, D.C., 20472

Dear Mr. Allbaugh:

B submitted an appeal to have the contract they entered. into with ;
e it agreed to pay o work done in 2001, It is my hope that -
Ermetgency Munagement Agoncy (FEMA) to grant sha appeal . ",
- being magle by the city. Officials from the city as well as ceently mat with FEMA reg ives here in Waski

DC, I wanted to make you personally ewnre of the some issuch that were brought forth during this mooting,

n At this time, more than $2,000,000.00 in claifs have been made against the
subcantrictors who were not paid by SRR, id not reeelve the amaunt that
dr tod i pay this company. as cansequently beon forced into bunkeuptey,

)| A FEMA documpnt exists that shows that FEMA manitored the project, was aware of the contract price at th -
N beginning of the projeit, and understood the cope of work that was being porformed. This is documented in a,

FEMA Field Surmmary Report.

’ : .
3, After FEMA urbitrarily reduced the amonnt df the contract between the o - L
$19.18 per cubic yard to $10.00 per cubic , apake by telephone -
with Mr. Joe Bray, the FEMA representetive fvho was argely responsibic for redueing the smount d

veccived from $19.15 to $10.00 per subic yarl, In that conversation, which was recorded, Me, Bray admitted

m':mld have been paid $19.18 per gulsic yard, which is the amount of the contract with tha-

- Bused on the facts that (a) the biing sued for aver $2 mitlien by subcontractors (who are local |
. tesidents) who have not been paid for work randered, (b) F. was aware af the amount that was to be paid and the scope of
. “the work that was bolug done pursuant to the contract (it is noy my understanding that FEMA Is stating that the seape of the

- contract is in question, something I find difficult to believe sinpo FEMA monitored the work being dene), (o) n TEMA
-fepresentative stated after the amount was radnced from $19.18 1o $10,00 thal uid have actually been paid the full .
£19.18, 1do not understand why FEMA is continuing to deny| payment on thit he elty was acting in good faith and was_

not acting maliciously. 1t is for these rensans, 1 ask that FEMA look favorably on the—appcﬂl.

~.

With kind regards,

Sihcerely,

SIMPSON 550
. i
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i

RILEY & JACKSON, P.C. TR ML IR

ROBERT R. RILEY, JR.
AT T O RN B Y S AT LoAW ALSO LICENSED 10 PRASTRGE 1N QA
or counseL:
FRANCOIS M. BLAUDEAU
MD, FCLM
. “
Settember 16,2002
é:ta.,..‘ ’,
VIA FACSIMILE - 256-633-4895 g e F o -
Jilk Simpsom Esq. .
P. 0. Box 341
Rainsville, Alabama 35986
s g
Dear Jill:

I have reconsidered the wrongful death case that, wants to bring on behalf of the estate
of his grandchild, We are not in a position to prosecute this case due to the fact that I do not believe
it would be a strong case since either} or his wife would be the administrator, Iknow we have

disenseed this in the past and that you an clicve that it is a case that could be won even with
‘nim or his wife serving as administrator, Yay very well be wrong on this maiter, but Ido nat want
to proceed under that arrangement. :

Since I do not have an open fle in my office, I am uncertain as to when the statue of
limitation will run, but T know from our discussions that it is scon. Also, I know that you had

indicated that you had other attorneys that you feit would file the case and I am happy that thereis ... - -

someone that will be pursuing this.case. Ido hopo that you are able to recaver on the case.

Finally, please know how much we appreciate you sending us cases and 1 am sorry that we
are not going to be able to assist on this particular matter.

Very truly yours, :

R]I\.% 012(‘:?0}1
bert R.

Rol Riley, Jrl
RRR,ir./msd .

SIMPSON 526
1744 OXMOOR ROAD  BIRMINGHAM, ALABAMA 35209' (205) 879-5000 PAX (205) 879-5901
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ROBERT R. RILEY, JR.
"KEITH JACKSON

“ALSO UCERSEQ TO PRACTICE N GA

RILEY & JACKSON, P.C.

AT T O RN E Y S AT L A W

oF coumseL:
FRANCOI1S M. BLAUDEAU
MD, FCLM

November 25, 2002

VIA CERTIFIED MAIL t

Certified Mail No. 7000-0520-0020-6721-0697

Sylvania, AL 35988
Dear Ann and Scott:
I hope this letter finds both of you

Simpson’s office recently. I also understand f]
he received that may have been caused by the

ell. It was a pleasure meeting IR 2t Jil

hat Cat has spoken wi legarding the injuries
collision.

We have undertaken extensive resear¢h and discussion with physicians, including our of

counsel Dr. Blaudeau, regarding the medicall

hiatal hernia or diverticulitis. Unfortu
clearly indicates that we will never be able to
Atftrial, we would bear the burden of proof on
it is just as likely that the injuries were cause
would have to prove by a preponderance of
collision. We do not believe we will be able
during our investigation.

Without these injuries at issue, it does
this claim for you because it will ultimately cos
to settle the claim without our involvement. I
claim by being involved, we would certainly
make ¢conomic decisions regarding which cl.
however, and it does not appear that it makes
claim.

As aresult of the foregoing, we are clos|
any contract with us. Please understand th:

possibility of the collision causingulcer or
mately, the information we have been able to gather
prove that these injuries are related to the collision.
this matter. It would not be sufficient to suggest that
by the collision as it is they were not. Rather, we
ithe evidence that the injuries were caused by the
do so based upon the information we have leamed

not make sense for either of you to hire us to pursue
more tohave us involved than it would cost for you
f Rob or I believed that we could add value to your
ursue this matter on your behialf. We also have to
aims we can handle and the value of those claims,
good economic sense for us to be involved in your

ng our file on this matter and are releasing you from
different attorneys sometimes view matters in 2

different way. If you are still interested in havi

ng an attorney help you with this matter, you should

speak with Jill as soon as possible. You have 2 years from the date of the accident within which

|
1744 OXMOOR ROAD BIRMINGHAM, ALABAMA 35209 (205) 879-5000 FAX (205) B79»§9

MPSON 561
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November 25, 2002 ’ -
Page Two

to bring a lawsuit. If you do not bring a lawsuit within that time, you will be barred from
doing so forever. Therefore, you should not hesitate in speaking with Jill if that is your plan.

Thank you for giving us the opportunify to evaluate these claims for you. We wish you the
best of luck. With best regards,

ery truly yours,
17& JACKSON, P.C.
* ¢ ﬁ;ﬁcg
Kl/cat
cc:  Jill Simpson, Esq. N .
B
Pod

SIMPSON 562
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RILEY & JACKSON, P.C. . ROBERT R. RILEY, JR.

“KEITH JACKSON
A T T ORNETY S AT L A W
*ALEG LICENSED TO PRACTICE W a

oF counseL:

FRANCOIS M. BLAUDEAU
MD, FCLM

Tuly 18, 2003

Ms. Jill Simpson, Esq.
Post Office Box 341
Rainsville, Alabama 35986

R
Dear Jill:

Yam enclosing your referral fee for the] laim and a copy of the Distribution Sheet.
I felt I had no choice but to reduce the attorneys’ fees given the condition and the
circumstances of this matter. Thank you for sending Lhe- tous. With best regards,

Very traly yours,
RILEY & JACKSON, P.C.

Robert R R.iley,Jr%‘I&y/@\

RRRjr/cat

Enclosures

1744 OXMOOR ROAD BIRMINGHAM, ALABAMA 35209 (205) 879-5000 FAX (205) 879SHVPSON 582
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RILEY & JACKSON, P.C. ROBERT R. RILEY, IR,

AT TOT RUNETS AT L AW *KEITH JACKSON
ALSQ LGENMED TO PANCIGE 4 OA

-

o counser:

FRANCOIS M. BLAUDEAU

- MD, FCLM

October 23, 2003

Jill Simpson, Esq.
P.0O. Box 341
Rainsville, AL 35986 7
Re: —et al. v. City of Scottshoro, et al.
Dear Jill:
5 Thopeyou are doing well. Iam enclo.si hg a check in the amount of $1,250.00 for the referral
fee for in the above-referended matter. I am still waiting for the Releases from
d will forward your fee upon receipt. Steve Kennamer is inthe
process of iing the Estate of| and once he receives his Letters of Administration,

we will be able to finalize her scttlement as well.

Very truly yours,
- RILEY & JACKSON, P.C.

fﬂéﬂ*f-’@yﬁw

Robert R. Riley, Jr.

RRRjr/cat
Enclosure

1746 OXMOOR ROAD  BIRMINGHAM, ALABAMA 35209 (205) 879-5000 FAX (20} $79-SIMPSON 559
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RILEY & ]ACKSON, P.C. ROBERT R. RILEY, JR.

AT T OZRDNEY S AT L AW *KEITH JACKSON !

"ALSO LICEMEED TO ARACTICE. 1 G4

or counsaL:

FRANCOIS M. BLAUDEAU
MD, ECLM
- May 17, 2004 .

Till Simpson, Esq.
P. 0. Box 341
Rainsville, Alabama 35986

e S

Dear Jiil:

1am enclosing your referral fee for
to us. With best regards,

Thank you for sending SN

KJ/kas

Enclosure

1744 OXMOOR ROAD  BIRMINGHAM, ALABAMA 35209 (205) 879-5000 FAX (205) 879-sS0MPSON 556
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Exhibit 6

Exhibit 6 is a DVD identified during the interview of Jill Simpson. See pages 38-
40 of interview transcript.

For more information, please contact the press office of the House Committee on
the Judiciary at 202-225-3951.



192

DANA JILL SIMPSON
ATTORNEY AT LAW
P.0. BOX 341
wmigs  RAINSVILLE AL 35986
256-638-4891 telephone
256-638-4895 facsimile § EXHIBIT
£
February 15, 2007 g
Art Eeach, Esquire
678-624-9852
Dear Mr. Leach,

I am sending you some corporate records. It appears your judge in your Mr. Scrushy case
has extra curricular activitics that he has failed to disclose on his judicial disclosure form.
You can get a copy of his disclosure at judicial watch. One example is his professional
aviation training service corporation located in Alabama. 1 have attached a copy of the
secretary of state records that shows he dissolved this corporation on or about July 3,
2006. 1 find this interesting since this was shortly after his other corporation Doss
Aviation Inc., received a contract from the United States Air Force in the amount of one
hundred seventy eight million dollars awarded to hirm in May 2006 for providing in flight
training school services for the United States Air Force. Additionally if this comes as
some what of a surprise to you, Mr. Fuller’s corporation Doss Aviation Inc, has over
thirty million dollars a year in contracts already in place for providing fuel maintenance
to the Air Force, Navy and Department of Defense. Further Mr. Fuller has a corporation
called Doss of America which has a subsidiary ruaning out of it and sometimes nunning
out of Doss Aviation Inc. depending on whatever seerns appropriate at the time that is
making military clothing and other govermment clothing for the United States
Govemment which is called Aureus International and this subsidiary is not disclosed on
his judicial disclosure form as a separate entity.

Furthermore, you can check with the Colorado Secretary of State and discover that Mr.
Fuller owns 43.75% of the stock in a privately owned corporation named Doss Aviation
Ing., and is listed as the CEQ and Chairman of the Board of Directors of said corporation.

1t is interesting to r*ote that his judicial disclosure forms do not mention that he is the
CEO and Chairman of the Board of Directors of Doss Aviation Inc. Further he is the
largest stockholderiand the second largest stockholder is a former law partner. It appears
that we have a federal judge who is also a large federal defense contractor. Art, after
researching what I have told you and looking at the documents that I have sent, you
might want to look at 5-U.8.C. App. 501 — 505. You also might want to look at 18
U.S.C. 201-216. Additionally you may want to look at the Unjted States Judicial

SIMPSON 775
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Conferences Code of Conduct as regards judges” rights to set as directors and officers of
corporations.

1 hope that these documents assist you in getting a new trial for Mr. Scrushy and the old
trial completely thrown out.

After researching Mr. Fuller quite extensively it is somewhat surprising that he never told
anyone that he is a federal contractor. 1believe this to be contrary to the laws that govern
a federal judge. 1 am sure you never imaged that Mr. Fuller was involved in such
endeavors. The most surprising thing of all is that Mt. Fuller appears to have been
receiving a large portion of his information at his office at One Church Street,
Montgomery, Alabama. I am sure you realize that is the federal court house as that is the
address he gave to the Secretary of State in his corporate documents.

I have additional records available but I was not sure if your fax machine held enough
paper to send everything.

Good luck with your endeavors.
Sincerely,
L S
Jilf Simpson
DIS/ms

SIMPSON 776
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Mr. FORBES. Now, in an attempt to keep this so-called investiga-
tion afloat, the majority has turned its attention to other out-
rageous claims. Today, our Committee has turned into a political
circus when we should be addressing issues of serious public con-
cern. The American people hopefully will see this event for what
it is, just one more in a string of dead-end political investigations,
but at least the majority will succeed in one major thing. They will
break yet another record. They will move their approval rating
even lower than the 11 percent they currently have earned.

And I yield back the balance of my time.

Mr. Scort. Thank you.

And I would now like to recognize the Chairwoman of the Sub-
committee on Commercial and Administrative Law, the Honorable
Linda Sanchez who represents California’s 39th Congressional Dis-
trict.

Ms. SANCHEZ. Thank you, Mr. Chairman.

During the course of the U.S. attorney investigation, we have at-
tempted to learn why nine talented U.S. attorneys were fired in the
middle of Bush’s second term. While the answer to that question
remains elusive, today, we will try to answer a different question,
but a no less troubling question: Did the U.S. attorneys who were
not fired, the so-called loyal Bushies, base Federal prosecutions on
improper partisan purposes rather than on facts and law?

This hearing, I would remind my colleagues, is about the single
most important issue in the criminal justice system: whether the
power of the prosecutor, the power to take away someone’s free-
dom, has been abused. The public must learn the full extent to
which the Justice Department has been transformed into a political
arm of the Bush administration.

During former Attorney General Alberto Gonzales’s tenure, non-
political Justice Department lawyers, such as assistant U.S. attor-
neys and immigration judges, were hired for jobs based on party
affiliation and campaign contributions rather than because of their
qualifications. Top members of Mr. Gonzales’s staff attended pre-
election White House political briefings led by Karl Rove and his
aides. Mr. Gonzales authorized almost 900 people in the White
House to have communications about ongoing civil and criminal in-
vestigations with at least 42 department officials.

Some Federal indictments were timed so as to have a maximum
impact on upcoming elections, and evidence suggests that nine U.S.
attorneys were fired in part because they refused to make prosecu-
torial decisions for politically motivated reasons. This hearing will
explore whether political considerations improperly influenced
prosecutorial judgment in several cases across the county.

In July, Chairman Conyers, Mr. Davis, Ms. Baldwin and I re-
quested documents from the Justice Department on three alleged
selective prosecutions that we believe require additional investiga-
tion. Former Alabama Governor Don Siegelman, Wisconsin State
official Georgia Thompson, and Cyril Wecht, a prominent former
Democratic coroner in Pittsburgh. Three months have passed since
our original request, and we still do not have an adequate response
from the department.

While our document requests focus on three cases of alleged se-
lective prosecution, several other cases have come to my attention
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since we started the U.S. attorney investigation. For example, the
prosecutions of former Los Angeles City Councilman Martin Lud-
low, Georgia State Senator Charles Walker, Pennsylvania State
Senator Vince Fumo, Michigan Attorney General candidate Geof-
frey N. Fieger, Puerto Rico Governor Anibal Acevedo Vila, and
Democratic contributor Peter Palivos may warrant additional scru-
tiny and Committee action.

At this time, I would ask unanimous consent to enter letters re-
garding the cases of Mr. Fieger, Mr. Palivos, Mr. Walker and Mr.
Acevedo Vila into the record.

Mr. Scort. Without objection, so ordered.

[The information referred to follows:]
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COMMONWREALTL OF PURRTO BRI
PUERTO RICO FEDERAT ARFAIRS ADMINTISTHRATION

Olcvober 9, 2007

The Honorable fohn Conyers
Churman

House Judiciary Comminee
2426 Ravburn Building
Washimpgton, 1O 20515

Dyear Charman Conyers:

As the representative of the Governoe of the Commonwedith of Puerto Rico in
the Uhvted Stares, [ wriie respectiully request o formal investianon by the
House Judictry Comminee on the work of the US, Vuorney's office in Pucrta
Rico, under the divection of Acting Ls \omey Rosa Fintlia Rodripues, Ms
Rodrigucs was appointed to this positon by AMberto Gonzaes on June 8, 20006,
and nominared by President Bush o become the L
n January 10, 2007,

Attorney for Puerto Rico

The similarities between e serious questions surrounding  the federal
prosecution of Don Siegelmun, the Democratic former Governor of Aabama,
and  the  federal grand jury investigation  of  Anibal \cevedo-Vila, the
Democratic Governor of Puerto Rico, an

e truly uncanny. This week, TTAE
magazine published achilling repore by Mdam Zagorin of 1s im C3UEARON inlo
the prosccution of former Governor Stegehman uded 1 Case of Sedective faitioe”

subitled dw Adabama a Devpocratic former Clorersine vaes 2 proson. Top Repubiivm w0
. k=) [ o

mtorched, 1 TIMED ovestigation asks the g
P

i e US Astorneys didi't” In
uerio Rico, those serious guestions wemain unanswered  and. in order to
preserve the puriy of the demoeratic process and the impartiaiiy of the justice
system, they must be ratsed and answered through a tharough mvestgation,

‘The House Judiciary Commictee is scheduled 1o hold a hearing one Tharsday
October 11 on the wregularities in the prisccunon of former Governor
Siegelmun In AMabama, o the case of fomier Governor Sweeclmin, the s
that have come out make it apparent that the Bush Adnmnistration engaged ina
case of seleenve peosceution, where politics scems 10 have trumped justce. In
Puerto Rico, the facts thar have come om <o far about the meestgation

NIl
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Honarabie Johu Coirvers
Qeraber 9. 2007

surrounding Governor AcevedoVild clearly pomt o a0 similar case where
justice has been sacrificed at the altr of politics, This wartants 2 heating and a
thorough investigation by your Committee.

In Puerto Rico, Acting LS Avorney Rosa Fmilia Rodrigucy, who has been
conductng the lengthy investigation surrounding Governor veevedo-Vili, has
recused herself and her office from investigatng the setious gecusations ot
Tpay for ply” davolving her “poliical mentor,” Republican Resident
Commissioner in Congress Lais Fortuio,

Stnce Mro Portuio had supported her nominaron and continues o support her
confirmarion as U8 \ormev, Ms. Rodriguer deemed that she could not be
impartial aod recused herself from this invesugaiion of Mo, Fortuno, thus
sendimng the marrer 1o Washingion,

This begs the quesnon: 16 Ms, Rodrigues acknowledges Eivortusny towards N
Lortann and states thar she and her office cannot mvestigare lm due 1o her
lack of tnpartiality, how can she continue 1o investigate M Pornne’s chief

potideal vival, Governor Acevedo-Vilay,

AMr. Forruno - Prierto Rieo’s first ever Republican Member of Congress - has
filed 1o be his pargy’s

candidate 1o run for Governor against Governon
Acevedo-Vild in the ishand’s geneel clecions in November 2008, M. Forwdio
was drafied 1o run for Congress by none other than Karl Rove In facr, Mr
Fortuno’s former campaugn manager, Mso Annie Mavol, worked ar the White
House for Karl Rove.

Given e favoridsm acknowledged by Ms, Rodvigues and her recusal in the
mvestigation of Mro Lortwdo, i My Fortuno were 1o become Governor of
Puerto Rico and Ms. Rodriguer was the (8, Arrorney, will she and the office
of the US Norney for Puerto Rico then have o be recused frons all
investio

ations surrounding Mo Fortuio and i admmisuatdons 15 so, the

maplicatdons are disconcernng.
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,):{:gz‘ Fhiees
Howorable Jubu Cusiyers
Otober 9, N7

Lois novjust the politeal Teanings of Ms. Rodriguer that are a4 concern. The
invesdgation by Ms. Rodriguez's office surrounding Governor Acevedo-Vild
has been phyrucd by constant leaks of embusassing and polincally damaging,
ver false or misleading, tsformanon. Purthermore, there have been repeared
violions of the tederal Taws mandating confidenaaliny: of peand  jury
proccedings. In fact, since RS agents have worked with federnl agents i this
mvestgation, the Inspector General ot the LR reasury Deparnment bas juse
sent alerter intorming that his office will investigare the alleged rrregularities by
the IRN a0 the federal investigation surcounding Gavernor Aeesedo-\ili,

Pl i saised by the US0 Avorey i Mabama, Ms Rodriguen’s defense
arunst charges of bias s thar the investiganon surrounding . Governor
Acevedo-Vila orginaied oot with her bur with her prodecessor as U,
Miorney, Bert Gareiao B 3 anything. this defense lghliphts rhe irreuuhar
manacr in which the U Nroraey's office under Ms. Rodripoez has handled
this mvesugaion. Fese, while Berr Gareln was the 1S, Ao v, the public did
not know about the fnvestgation, beeause it was properly kept confidengl
The leaks began the week afier Mx Rodrigies assumed e position of Acting
LS Artorney. Second, we have leamed due the i estigation by My, Garela
was merely an offshont of an ivestigation by agrand jore in Phidadelphia jnie
tunds:

ising pracrices by certain residents of Pennsylvania, in relaion 1o several
political campaigns, inclading tdan of then Resident Commissioner  Anibal
Veevedo ViR Ay ds the norm with these campaign finance enses. the
uvestigarion centers on the conmibutors, nor the candidates who are often the
victms of the unlawful practices of some conmibuiors, [nterestngly, the prand
jury in Philadelphia s o longer pursuing these allegations, vet in Puerio Rico,
ander Mls. Rodriguez, the investigation has expanded nto a fishing expedinion
of anyrhing connecied to the Governor, from his college transeript 1o his
medical records

At this poine, the leaks wll as they are investigating the Governor, Deovens of
seermungly ireelevant witnesses connected © the Governor have been paraded,
and announced to the press, betore the grand Juty, ver no alleeation of a real
ks, s one former \ssistng
U Arorney. Mro Migued Percira, stated in o ferrer 1o the Chainman of the

crime has ver to surface among the nuwnerows lea
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Page Foar
{ lasarabic Jaive Cosiyers
Ologuber 9 20007

Senate Judiciare Commirree, he believes that the reason for Mso Rodrigues's

irregutar behavior i the investgeion may inclade “an cutrphe desire 1o usce

the tederad povernments power i order o dsertore with local politcal
processes.”

Chairman Convers, vour Commiitiee’™s investanon of the T80 Atomev's
[)

Ottice 1n Puerto Rico 1s neces

sarv. Puerto Rico deserves o serious investigation

and oversighr into this oftice, the process through which Ms. Rodriguer was

selected, the way i which she has carried our her duries ax an Acdng ULS
Vetornes, aud dnto whether her polivieal and pardsan ties have tndeed dictated
her actons,

Mz Rodriguez's confirmation by the U8 Senate is apparently on hold, Ms,
Raxdrigues’s intenm appoinmment expires on Friday October 12, under the rubes
of the “Preserving Uaired Staes Anorney Independence et of 20077
However, the law does noraffect her appointment as LS Artorney for Puctio
Rico and, under the new law, she can siill be appointed on an interim basis by
the Judges of the LS, Districr Court for the Dhistricr of Puerto Rico

Voothe TAME magazine report concludes i the case of former Governor
Siepelman, there are heghrened suspicions thar the proxecution i that case
“was o case of selective justice and that i the Bash Admintsiranon, cnitorcing
the law has been a partisan pursuir,” Phis epidemic of scleenve qusitce did no
only touch Mabama, Puerto Rico scems o have been affecred a5 well An
nvesagaton s dhus warranted.

smceerels

¢ ;LMM/W%”;’%,

C/I sduardo A Bhata




200

Ms. SANCHEZ. Anecdotal concerns regarding alleged politically
based select prosecutions have been reinforced by an academic
study by Professor Donald Shields, a witness at today’s hearings,
and John Cragan. The study found Federal prosecutors during the
Bush administration have indicted Democratic officeholders far
more frequently than their Republican counterparts. I look forward
to hearing Professor Shields’ testimony today and to gaining a bet-
ter understanding as to why Democrats are disproportionately tar-
geted for Federal prosecution.

I was encouraged that when Attorney General Nominee Michael
Mukasey was asked about the role of politics in law enforcement
decisions, he responded, “Partisan politics plays no part in either
the bringing of charges or the timing of charges.” However, as we
learn from the divergence of Mr. Gonzales’s initial public statement
from his actions at the department, I will reserve judgment on Mr.
Mukasey until we are certain that his actions reflect the interests
of the American people rather than simply the President.

I hope that, if confirmed, Mr. Mukasey will act quickly to remove
the cloud of politicization over the Justice Department and help
steer clear the department back to its core mission: to guarantee
fair and impartial administration of justice for all Americans. En-
suring that U.S. attorneys base prosecutions on legitimate crimes
instead of political considerations would be a good start. The Amer-
ican people need to be assured that political calculations do not de-
termine whether an individual is arrested or prosecuted.

And with what, I yield back the balance of my time.

Mr. Scort. Thank you, Ms. Sanchez.

And I would like to now recognize the Ranking Member of the
Subcommittee on Commercial and Administrative Law, the Honor-
able Christopher Cannon, who represents Utah’s Third Congres-
sional District.

Mr. CANNON. Thank you, Mr. Chair.

I would like to begin by asking unanimous consent to submit for
the record correspondence between Commercial and Administrative
Law and the Justice Department. There are three separate items
here, and I do not think we need to identify them separately.

Mr. Scotrt. Without objection, so ordered.

[The information referred to follows:]
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ALAN M. DERSHOWITZ

1575 MASSACHUSETTS AVENUE
CAMBRIDGE - MASSACHUSETTS - 02138

October 22, 2007

John Conyers, Jr.
United States Senate
2426 Rayburn Building
‘Washington, DC 20510

Dear Chairman Conyers and esteemed members of the Committee,

I write to you as an attorney who represents attorney Geoffrey Fieger who has been targeted
by the Justice Department based on his financial support to the John Edwards 2004 presidential
campaign. The manner in which the Justice Department has conducted its investigation of my client
is alarming and unprecedented. In November 2005, the Justice Department, with the express
approval of Alberto Gonzales, amassed a small militia of nearly 100 federal agents to raid the
Michigan law office of Fieger, Fieger, Kenney, and Johnson. At the same time, federal agents
simultaneously appeared at the homes of nearly all of the Fieger firm’s employees. The ostensible
reason for this massive display of force was to find out why firm employees, their children, and other
family members, donated money to the John Edwards campaign. With this, the Justice Department
embarked on what I believe to be the largest campaign finance investigation in the history of
America.

Shortly after the raid, federal prosecutors convened a grand jury which lasted for nearly two
long and painful years. During that time, federal prosecutors compelled individuals, under the threat
of the United States Department of Justice, to reveal for whom they voted in the presidential election
as well as their history of donations to potitical candidates. Such acts, which are totally abhorrent
to the First Amendment’s protections of free speech, were carried out under the guise of law
enforcement activity.

In August, the Justice Department indicted the principal members of the Fieger law firm, Mr.
Geoffrey Fieger and Mr. Vernon Johnson. United States v. Fieger, Docket No. 07-20414 (E. D.
Mich.). Like the other cases being reviewed by the Committee, the Justice Department’s case
against Mr. Fieger recks of political overtones and incomprehensible theories of prosecution.

For instance, Mr. Fieger is charged with violating 2 U.S.C. § 441f which prohibits making
contributions “in the name of another.” On its face, this statute was enacted to prevent individuals
from sending money to candidates in the names of the dead, the fictitious, or names randomly
gathered up from the phone book. But in the Fieger case, the Justice Department has charged Mr.
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Fieger for giving bonuses to his employees who voluntarily made contributions to John Edwards in
their own names and with their own funds. According to the Justice Department, § 441 (prohibiting
contributions *in the name of another”) also prohibits employers from paying bonuses to corporate
employees who make political contributions. With this theory, the Public Integrity Section of the
Justice Department has free reign to charge almost any employer or corporate employee with a crime.

During the course of discovery, it has also been revealed that the Justice Department devised
new tricks to spy on the political activities of American citizens. Specifically, the Justice
Department has been using secret subpoenas to secure financial records for dozens of individuals.
To do this, the government simply gagged the financial institutions from revealing the existence of
its subpoena. To ensure its tactic would work, the Justice Department threatened the recipients of
the subpoenas to keep quiet or else they would be impeding law enforcement activities, in other
words obstructing justice. This is not how the law works. Under 12 U.S.C. § 3413(I) and § 3409,
congress provided the Justice Department with a mechanism to seal the existence of a grand jury
subpoena served on a financial institution. The Justice Department is completely ignoring the law
and has created a new secret subpoena power to investigate the political activities of its targets.

I strongly urge this Committee to take action to stop the politically motivated investigations
currently being carried out by the Justice Department. Iam grateful for the Committee’s time in
listening to my concerns.

Sincerely,

/s/ Alan M. Dershowitz
Alan M. Dershowitz
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Vicky Palivos
1700 S. Braymore Drive
Inverness, IL 60010
(224) 875-8356

October 16, 2007

The Honorable John Conyers, Jr.
2426 Rayburn HOB
Washington, D.C. 20515

Dear Chairman Conyers:

1 would like to bring to your attention the story of my husband, Peter Palivos. This story
represents serious issues of injustice from the criminal justice department. Peter Palivos, a
respected attorney of more 22 years in Chicago, Illinois was recently tried and convicted of
conspiracy to obstruct justice charges. The charges brought by U.S. Attorney Patrick Fitzgerald’s
office stemmed from my husband’s unwillingness to cooperate as a witness against former
Governor George Ryan.

Since my husband did not cooperate, federal prosecutors and agents created a crime,
intimidated witnesses into testifying falsely against my husband and intimidated attorneys into
not disclosing that their clients were forced to testify falsely.

A detailed explanation of crimes created, the actors involved is attached in my report.
The actions of the U.S. Attorney’s office must not go unchecked. To do so, would lead to an
erosion of democracy and fundamental fairness. I urge you to use the power of your committee
to investigate the issues surrounding the conviction of my husband, Peter Palivos.

Thank you in advance for your assistance. I am available to discuss this matter at your
convenience.

R&syectfullyr)
y '
Vi\c:y%;ahs, &-‘Q‘ /o3

Enclosures

Cc: The Honorable Bobby Scott (D-VA)

The Honorable Bobby L. Rush (D-IL)
The Honorable Danny K. Davis (D-IL)
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DERSHOWITZ, EIGER & ADELSON, P.C.
220 FirTH AVENUE
BuiTe 300
NEW YORK, NEW YORK 10001
(211) 880-4009

TELEFAX: (212) 88@-158E
E-MAIL: office@lawdea.com

NATHAN Z. CERBHOW)ITZ
VIGTORIA B. EIGER
AMY ADELBON

OANIELA KLARE ELLIOTT

October 22, 2007

The Honorable John Conyers, Ir.

Chaimman, U.S. House of Representative
Committee on the Judiciary

2138 Rayburn House Office Building

Washington, D.C. 20515

RE:  Charles W, Walker, Sr.
Dear Chairman Conyers:

Along with the concerns about Governor Siegelman and George Wilson being
investigated because of pressure from the White House and from Karl Rove, there are concerns about
the prosecution of Senator Charles W. Walker, St. Senator Walker was a highly prominent African-
American State Senator, who was particularly visible in his efforts to prevent the confederate flag
from flying over the Georgia State Capitol. Senator Walker battled with Governor Somny Perdue,
who earlier had been defeated by Senator Walker in & race to become the Senate Majority Leader.
Govemor Perdue then switched parties and becarne a contender for the governorship against Senator
Walker’s candidate for Governor. The tension over the confederate flag issue was one of the
underlying issues in the campaign. Governor Perdue’s friend, Richard Thompson, was United States
Attorney. He began investigating a number of prominent Democrats. A subsequent investigation
by the Justice Department revealed that U.S. Attorney Thompson was carrying out a political agenda
with respect to some of his investigations. For example, U.S. Attorney Thompson began
investigations against Terry Coleman, Speaker of the House for the Georgia House of
Representative, State Senator Van Streat, and Senator Majority Leader Charles Walker. He also
subpoenaed records of Governor Roy Bames. An investigation by the Office of Professional
Responsibility of the Justice Department revealed that U.S. Attorney Thompson had abused his
office and that his initiation of the investi gations was not consistent with the standards required by
the Justice Department. After the investigation, U.S. Attorney Thompson resigned. Investigations
against Governor Bamnes and Mr. Coleman were dropped, but the investigation against Senator
Walker continued,

Against this background, it is essential for Congress to look into whether the
investigation and prosecution of Senator Walker wag motivated by the significant role he played in
Democratic politics in Georgia and because he stood a chance of becoming the next Govemnor of
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Georgia,

Ironically, the case against Senator Walker was tried before a Judge who had been
accused, prior to his nomination, of being a member of private clubs that discriminated on the basis
of race. U.S. District Court Judge Dudley H. Bowen, Jr. had been nominated by Senator Sar Nunn
over the opposition of a number of watchdog groups seeking a diversified federal judiciary. Senator
Walker opposed the nomination.

Senator Walker’s trial raises & number of questions going to the heart of our judicial
system. Among them is the fact that the jury poo! was expanded significantly from a largely
minority population in Augusta, Georgia, to encompass outlining areas of Augusta, which were
predominantly white. Senator Walker’s trial attorney challenged this as a naked attempt to
dramatically change the racial composition of the jury pool.

Thereafter, when a number of whites were challenged under a standard peremptory
system, Judge Bowen, using his own personal standards and not those repeatedly announced by the
Supreme Court, determined that the challenges were not race neutral and put four jurors back on the
Jjury after they knew that they had been stricken. The Eleventh Circuit held that the reasons for
rejecting defense counsel’s peremptory challenges were not supportable. Nonetheless, the Court
determined that it would defer to Judge Bowen’s discretion. The issues relating to the jury selection
process will be part of the Petition for a Wit of Certiorari that Senator Walker will be filing in the
Supreme Court.

Underlying this case are two core questions: did politics affect the criminal justice
system and did the judicial system endorse or promote a racially biased jury to secure a conviction
of a visible and upcoming minority Democrat. The examination by Congress of what lies behind
this prosecution and what occurred during this trial is in the highest tradition of the goals and
objectives of Congress.

Very truly yours,
M/é’; Wr\/r——

Nathan Z. Dershowitz
NZD:iba
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Mr. CANNON. First of all, I would like to thank our witnesses for
being here today. This is always difficult, and we appreciate your
coming.

To my colleagues on the Commercial and Administrative Law
Subcommittee and the Crime, Terrorism and Homeland Security
Subcommittee, let me say that I, at least in one way, I am glad
that we are here today. That is we do not often have a chance to
sit together. So it is pleasant to have a joint hearing.

As a preliminary matter, I would like to associate myself with
the comments of the distinguished Ranking Member of the Crime
Subcommittee, in particular his discussion about politics behind
this kind of a hearing. And what I have heard so far from the other
side appear to be these kinds of same wild allegations that we have
looked at continuously, which have been in many particular cases
dispelled and which remain a vast effort of time by this Committee,
by the full Committee, by the Subcommittee on Commercial and
Administrative Law in its oversight process of the U.S. attorney’s
office.

Let me just agree with my fellow Ranking Member that we ought
to be thinking about what the effect of these hearings is on the
stature of this Committee and our Subcommittees, and I might just
add by way of a final note here, a precatory note, that we actually
know why the U.S. attorneys were fired. The majority refuses to
actually look at the facts behind it. But none of the allegations that
have been so flagrantly thrown around have been shown to have
any substance at all in the firing of the U.S. attorneys, and the
damage done to the Justice Department, which I agree has been
done, is in no small part a result of these unsubstantiated allega-
tions, which can be made in the most flagrant fashion from the
dais and yet are subject to cross-examination and dissipation when
we have witnesses and testimony.

I would just mark the sixth anniversary of September 11, 2001,
and since that tragic day, we have witnessed bombings in Bali, the
attack on the Madrid trains, the attack in London at the London
subway, attempts on Heathrow and Glasgow airports. We wit-
nessed the foiling of terror plots, for example, on inbound planes
from France and Germany and elsewhere, and it is thanks to the
heroic and incessant efforts of the Justice Department entities that
we oversee as well as other agencies and our military, that it is the
list of attacks we have foiled and terrorists we have destroyed that
has grown longer, not the attacks on our soil.

But, today, we are talking about our efforts and tools in the war
on terror and the war on crime before the Crime Subcommittee,
and we are not talking about issues of the prosperity and stability
of our economy in the context of commercial and administrative
law, as we would in our Subcommittee. Instead, we are once again
talking about U.S. attorneys and selective prosecutions for political
reasons.

The Commercial and Administrative Law Subcommittee has
spent an inordinate amount of time on this whole project over the
course of this year, and what has come from the investigation is
not much more than a sullied Department of Justice and a partisan
whirlwind for the majority to push on the press in the battle to de-
stabilize that agency. This witch hunt has never really found any-
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thing that justified the Committee’s extraordinary expenditure of
time, but it kept going.

As one excursion after another has led nowhere, the majority has
simply shifted the targets, changed the allegations and cast its
wrecking ball anew, and so we find ourselves today perhaps at last
at the logical conclusion of this irresponsible distortion of the over-
sight process.

We are summoned by the majority to hold a hearing of these two
important Subcommittees to what end? To turn the partisan lens
on two pending criminal manners. One is on appeal. One is has not
even yet come to trial. The department, of course, cannot appear
to defend itself, the cases are pending, and our witnesses, Mr.
Thornburgh and Mr. Jones, know that. The Members of these two
Subcommittees know that. As a result, we are hard pressed to
come to the truth.

I contend we should not be here at all, and our premature in-
quiry promises nothing other than to undermine the criminal jus-
tice system and perhaps even produce a miscarriage of justice in
these two cases, for every word that those who would attack the
department for these two prosecutions uttered can be broadcast—
in fact, we have cameras here today that are broadcasting—re-
ported in print or reported on the Web in the districts in which the
trials will occur. This hearing will risk tainting the jury pools in
those districts. This is an unfortunate use of Committee time and
resources, and I do not intend to prolong it further by these com-
ments.

I hope at last when we get to the dead-end of all this, we can
move on and help the Justice Department reclaim its appropriate
role in society.

And so with that, Mr. Chairman, I yield back.

Mr. ScorT. Thank you, Mr. Cannon.

We have a vote pending, but we would like to complete the state-
ments. So I will call on the Chairman of the full Judiciary Com-
mittee, the Honorable John Conyers, who represents Michigan’s
14th Congressional District.

Mr. CoNYERS. Thank you, Chairman.

I want to welcome the witnesses personally, and I suppose I
could best use my time by presenting and defending the tremen-
dously important record of the Judiciary Committee. I am not going
to do that because I have been weaving, as the longest-serving
Member and maybe the oldest, a thread through this that runs
something like this.

First of all, this is about the Department of Justice, and it is
about the assistant U.S. attorneys. And we have a real surplus of
them here. I mean, this Committee is very expertly organized
around, first of all, our staff. Mike Volkov, Rob Reid, Mark
Dubester have all served with distinction in the Department of
Justice. In the full Committee among the Members, we have Artur
Davis; we have Mr. Schiff, an assistant U.S. attorney from Cali-
fornia; we have Zoe Lofgren, a district attorney; and we also have
Bill Delahunt, a district attorney from Massachusetts. So that is
the level of research and organizing that has been going on.

Now going along with that thread that encompasses the experi-
ence in this room, we have three attorney generals, one is Dan
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Lungren. Although he is a state attorney general, he is the only
one we have, and we are proud of that. What I remember best
about Dan Lungren when he was the attorney general of the larg-
est state in the union is that he said that character is doing what
is right when no one is looking, and I think that is marked the way
he has approached our activity across the years.

The second person I would bring to your attention is the Attor-
ney General in the 1940’s, Robert Jackson, who did a lot of other
things beside be Attorney General, but, you know, when he was ad-
dressing the Attorney Generals back in the 1940’s, he made some
observations that our Chairman, Bobby Scott, referenced, and I
want to just remind you how important the job is.

So he talked about how much power U.S. attorneys have. He was
addressing a conference of U.S. attorneys, and he said that they
have more power than almost anybody else in government and, if
it is misused, it has horrible ramifications, and it is in that sense
that he is quoted liberally throughout this hearing and our prepa-
ration for it.

And then the third Attorney General is the one that sits before
us today. You see, I was around when Mr. Thornburgh was the At-
torney General, and he came in under some very difficult cir-
cumstances. There were some big problems which he had to ad-
dress, and he did it in a fashion that reminds me of why he is here
today. This is not an accident. He is still pursuing the ability as
when he was an attorney to make the Department of Justice and
those that serve in it, the U.S. attorneys and everybody else, as ac-
countable and as independent and as impartial as is humanly pos-
sible, and it is that that guides us in this hearing.

What makes me proud is that most of the Members of this Com-
mittee can avoid the notion of dipping into partisanship. It is very
tempting to do in a legislative arena, but we do not do that. We
are mostly trying to improve the justice system. Our hearings here
follow the U.S. attorneys’ firing, I mean, because one of the prob-
lems of the politicization of the Department of Justice was the
abuse of prosecutorial authority, and that is what brings us here.

So, ladies and gentlemen, there is a very logical and reasonable
line of approach here. We want to build the Department of Justice
up. We want it to gain the confidence that it has enjoyed in the
past, and our best way to do it is to shine light on the problem
areas so they will not happen ever again.

I am happy that we have done that, and these hearings are
unique. The Members are absolutely correct this has never been
done before, and I am proud of the fact that it is being done on my
watch because we think that by examining the problems, we are
going to be able to come together and move forward, and so I com-
mend the multiplicity of Chairmen and Ranking Members that are
gathered here this morning, and I am so happy to see the wit-
nesses, and I thank the gentleman.

Mr. ScorT. Thank you.

We have just a few moments left on the vote. We will recess the
Committee hearing. It will be approximately 10 minutes. We will
be right back.

[Recess.]

Mr. ScoTT. The hearing will come to order.
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We have a distinguished panel of experts from whom we will
hear testimony today.

Our first witness is the Honorable Richard Thornburgh of the
law firm of Kirkpatrick & Lockhart Preston Gates Ellis. Mr.
Thornburgh serves as an active advisor and counselor to the firm’s
government affairs clients with respect to matters concerning fed-
eral, state and local governments. He served as governor of Penn-
sylvania, United States attorney for the Western District of Penn-
sylvania, and was the Attorney General for the United States
under President Reagan and under President George Herbert
Walker Bush. He has a bachelor’s degree from Yale and an LLB
from the University of Pittsburgh Law School.

The next witness will be Donald Shields, professor emeritus at
the University of Missouri at St. Louis. He has conducted extensive
research and authored a document entitled An Empirical Examina-
tion of the Political Profiling of Elected Officials: A Report on Selec-
tive Investigations and-or Indictments by DOdJ’s U. S. Attorneys
under Attorneys General Ashcroft and Gonzales. He has a bach-
elor’s degree and a master’s degree from the University of Missouri
and a Ph.D. from the University of Minnesota.

Our final witness will be Mr. Douglas Jones from the law firm
of Whatley, Drake and Kallas. He served as U.S. attorney for the
Northern District of Alabama from 1997 to 2001, and since enter-
ing private practice, he has been appointed as a special attorney
general for the State of Alabama. He holds a bachelor’s degree from
the University of Alabama, a juris doctorate from Cumberland Law
School at Stanford University.

Mr. Thornburgh?

Mr. THORNBURGH. Chairman Scott

Mr. Scort. Excuse me.

As you will note the lights before you, we are asking our wit-
nesses to do the best they can to confine their testimony to 5 min-
utes. The light will go from green to yellow to red, which will indi-
cate that the time is up.

I am sorry.

Mr. Thornburgh?

TESTIMONY OF THE HONORABLE RICHARD THORNBURGH,
KIRKPATRICK AND LOCKHART PRESTON GATES ELLIS, LLP,
WASHINGTON, DC

Mr. THORNBURGH. Thank you.

Chairman Scott, Chairman Conyers, Chairwoman Sanchez,
Ranking Member Forbes and other Members of the Committee and
Subcommittees, thank you for the opportunity to speak to you
today about the significant dangers and serious harm that can be
caused by the politicizing of Federal criminal investigations and
prosecutions by the U.S. Justice Department.

First and foremost, let me affirm my own belief that politics has
no place in the decision-making process of whether or not to charge
citizens of the United States with any crime—federal or otherwise.
These citizens must have confidence that the Department of Justice
is conducting itself in a fair and impartial manner without actual
political influence or the appearance of political influence. Unfortu-
nately, that may no longer be the case.
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Let me begin by stating that I come before you as an advocate
representing Dr. Cyril Wecht, the former elected coroner of Alle-
gheny County, Pennsylvania, who is currently under indictment in
the Western District of Pennsylvania and in which proceedings my
firm represents him.

Although the indictment contains 84 counts, it is not the type of
case normally constituting a Federal corruption case brought
against a local official. There is no allegation that Dr. Wecht ever
solicited or received a bribe or kickback. There is no allegation that
Dr. Wecht traded on a conflict of interest in conducting the affairs
of his elected office. None of the traditional indicia of public corrup-
tion are presented in this case.

Instead, the prosecution of Dr. Wecht seeks to use the unprece-
dented theories which seek to convert a hodgepodge of alleged vio-
lations of home rule charters, county codes and state ethic provi-
sions into Federal felonies. Many of these alleged underlying viola-
tions do not even carry state-mandated penalties, yet are now uti-
lized as a vehicle for Federal felony prosecutions which brand the
accused as a corrupt public servant.

A detailed summary of the shortcomings in these charges is set
forth in my written statement, especially at pages four and five,
which I ask be made part of the record.

Suffice it to say, most of the charging accounts allege what I
would call nickel-and-dime transgressions which are sought to be
converted into Federal felony charges. Some of these counts in-
volve, for example, the use of office fax machines for personal busi-
ness, such as the transmission of Dr. Wecht’s curriculum vitae and
fee schedule to a local public defender seeking his assistance and
an executed contract for a teaching engagement, postal charges for
mailing histological slides to attorneys in black lung cases who had
consulted Dr. Wecht and expense billing irregularities in invoices
mailed to Dr. Wecht’s private clients, a number of felony counts de-
rived from alleged improper billing for use of a county car while
traveling to outlying counties to assist local prosecutors and coro-
ners.

Astonishingly, the government’s own evidence indicates that they
knew prior to indictment that an audit of the billings of Dr. Wecht
of the counties in question showed them to be 99.99 percent accu-
rate, a record that was nonetheless turned into 37 separate felony
counts covering a total of $1,700, and the list goes on.

What has come to pass is the realization of the often-expressed
fear that the generality and ambiguity of the mail fraud statutes
could be used to expand Federal jurisdiction so far into matters of
state government that it could be used, as one judge put it, to regu-
late theft of pencils from an office supply cabinet. The Congress
might fairly be asked: Is that what you intended?

A similar expansion of Title 18 USC 666(a)(1)(A) charges that Dr.
Wecht, in each year from 2001 to 2005, stole property valued at
$5,000 or more, charges not based on a classic theft required by
law, but on Dr. Wecht’s use of county personnel, equipment, re-
sources and, yes, space of the coroner’s office to assist in his private
business. We thus found ourselves asking, “Why would the U .S.
attorney’s office for the Western District of Pennsylvania attempt
to make such a stretch of Federal law?”
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With that background, we came to learn, in part from your Com-
mittee’s investigation, as well as from various news accounts, that
the Department of Justice, in its evaluation of its prosecutors, in
certain cases, fired U.S. attorneys not for performance-based rea-
sons, but for political ones. We came to learn that those United
States attorneys, who, among other things, aggressively pursued
Democrats, as opposed to those who did not, remained in place or
were promoted. In fact, we learned from the study conducted by
Messrs. Shields and Cragan that this Administration is seven
times more likely to prosecute Democrats than Republicans.

Possessed of that information, the prosecution of Dr. Cyril Wecht
takes on a different and troubling light. Dr. Wecht is a prominent
and highly visible Democrat in the predominantly Democratic re-
gion of the Western District of Pennsylvania. He is known nation-
ally and internationally as one of the world’s leading forensic pa-
thologists. He often speaks and is retained to conduct autopsies in
some of the country’s highest profile cases.

In addition to Dr. Wecht’s renown in the area of forensic pathol-
ogy, he has always been a contentious, outspoken, highly critical
and highly visible Democratic figure in Western Pennsylvania. In
other words, he would qualify as an ideal target for a Republican
U .S. attorney trying to curry favor with a department which dem-
onstrated that if you play by its rules, you will advance. Ms. Bu-
chanan must have observed this phenomenon firsthand during her
service as the director of the executive office of U.S. Attorneys.

Dr. Wecht’s case, although high profile, was not the only appar-
ent political prosecution in Western Pennsylvania. In addition to
Dr. Wecht, U.S. Attorney Buchanan conducted highly visible grand
jury investigations of the former Democratic mayor of Pittsburgh
Tom Murphy, and Peter DeFazio, the former Democratic sheriff of
Allegheny County in which Pittsburgh is situated. She also pros-
ecuted some lesser-known Democratic Party members in the sher-
iff’s office.

It should also be noted that of these three high-profile, very pub-
lic, Democratic prosecutions, one resulted in a misdemeanor
macing plea, one resulted in no plea and an alternative resolution,
and Dr. Wecht’s case remains pending. All three Democrats were
front-page stories during the run-up to the 2006 elections

During this same period, not one Republican officeholder was in-
vestigated and-or prosecuted by Ms. Buchanan’s office—not one. Al-
though a whistleblower in Republican Congressman Tim Murphy’s
office accused the congressman of using paid staff members in his
election campaign, no investigation was conducted that we are
aware of. Despite a local outcry that former Republican Senator
Rick Santorum was defrauding a local community by claiming resi-
dency when he actually resided in Virginia for purposes of having
the school district pay for his children’s cyberschooling, we are
aware of no investigation being conducted.

I cannot and do not opine on the merits of either case, but the
fact that no investigation was undertaken stands out when Demo-
crats in the Western District of Pennsylvania have been inves-
tigated and indicted in such a highly visible manner.

This stands in stark——

Mr. FORBES. Mr. Chairman, point of order.
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Mr. ScotT. The gentleman——

Mr. Thornburgh, could you summarize quickly the rest of your
testimony?

Mr. THORNBURGH. I am about through, Mr. Chairman, and will
do my best.

We have set forth in our written statement to which I refer, once
more, concerns we have about the conduct of the case agent, FBI
agent in this case, and I will refer you to that.

One might argue that Dr. Wecht is entitled to a day in court, and
he will have that day. But the public’s perception of apparent poli-
tics at the Department of Justice will not easily be changed or rem-
edied, no matter the outcome of his trial. Sally Kalson, a veteran
columnist for the Pittsburgh Post-Gazette, wrote in her column of
July 22, 2007, “An ambitious and enthusiastic Bush partisan like
U.S. Attorney Mary Beth Buchanan might well consider Dr. Wecht
a plum target, good for many brownie points at the White House.”
She further wrote, “The jury has yet to convene on Dr. Wecht, but
the verdict on the Bush administration is loud and clear: 100 per-
cent political.”

This is the unfortunate manner in which this Department of Jus-
tice is viewed in the Western District of Pennsylvania.

We should not allow any citizen of the United States to proceed
to trial knowing that his prosecution may have been undertaken
for political reasons as opposed to being done to serve the interests
of justice. Sadly, that appears to have been so in the case against
Dr. Wecht.

And I thank you for the extended opportunity to appear before
you today.

[The prepared statement of Mr. Thornburgh follows:]
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PREPARED STATEMENT OF THE HONORABLE RICHARD THORNBURGH

Testimony of Dick Thornburgh
Counsel, Kirkpatrick & Lockhart Preston Gates Ellis LLP
and former Attorney General of the United States
At a Hearing before the Committee on the Judiciary; Sub-Committee on
Crime, Terrorism, and Homeland Security; and Sub-Committee on
Commercial and Administrative Law
of the United States House of Representatives

“Allegations of Selective Prosecution: The Erosion of Public Confidence
In Our Federal Justice System”

Tuesday, October 23,2007

Chairman Conyers, Ranking Member Smith, Chairman Scott, Ranking Member Forbes,
Chair Sanchez, Ranking Member Cannon, and members of the Committee and Sub-Committee.
Thank you for the opportunity to speak today about the significant dangers and serious harm that
can be caused by politicizing federal criminal investigations and prosecutions by the Justice
Department. With me today are my partners, Jerry S. McDevitt and Mark A. Rush.

First and foremost, let me affirm my belief that politics has no place in the decision-
making process of whether or not to charge citizens of the United States with any crime, federal
or otherwise. Confidence in the U. S. Department of Justice’s decision-making authority in
conducting criminal investigations and prosecutions, in particular, must be absolutely paramount.
The citizens of the United States must have confidence that the Department is conducting itself
in a fair and impartial matter without actual political influence or the appearance of political
influence. Unfortunately, that may no longer be the case.

Let me begin by stating that I come before you as an advocate representing Dr. Cyril
Wecht, the former elected Coroner of Allegheny County, who is currently under indictment in
the Western District of Pennsylvania and in which proceedings my firm represents him.

Although the indictient contains 84 counts, it is not the type of case normally constituting a

PI-1858061 v1
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federal “corruption” case brought against a local official. There is no allegation that Dr. Wecht
ever solicited or received a bribe or kickback. There is no allegation that Dr. Wecht traded on a
conflict of interest in conducting the affairs of his elected office. None of the traditional indicia
of public corruption are presented in this case. Instead, the prosecution of Dr. Wecht seeks to
use unprecedented theories which seek to convert a hodgepodge of alleged violations of Home
Rule Charters, County Codes, and State Ethic Provisions into federal felonies. Many of these
alleged underlying violations do not even carry state mandated penalties, yet are now utilized as
a vehicle for federal felony prosecutions which brand the accused as a corrupt public servant.
Dr. Wecht’s case demonsirates that the oft expressed concerns of leading jurists,

academicians, and commentators about the potential for abuse of the federal mail fraud statutes
in political public corruption prosecutions have become reality in this most bizarre prosecution

of one of Pittsburgh’s most colorful, accomplished, and brilliant men, Dr. Cyril Wecht,'

! Sec e.g., United States v. Murphy, 323 F.3d 102, 118 (3d Cir. 2003) (“[A] loose interpretation
of the mail fraud statute creates ‘a catch-all political crime which has no use but misuse.””);
United States v. Handakas, 286 F.3d 92, 107-08 (2d Cir. 2002) (“An indefinite criminal statute
creates opportunity for the misuse of government power. To appropriate Judge Winter’s phrase,
the honest scrvices doctrine renders mail fraud ‘a catch-all . . . which has no use but misuse™”)
(quoting United States v. Margiotta, 688 F.2d 108, 144 (2d Cir. 1982) (Winter, J., dissenting));
United States v. Martin, 195 F.3d 961, 965 (7th Cir. 1999) (Posner, J.) (“Concern has long been
expressed that the failure of the mail fraud statute to define ‘fraud’ invites prosecutorial
overreaching . . . The concern has been exacerbated by Congress’s restoration to the mail fraud
statute of the “intangible rights” doctrine . . .”’) (citations omitted); Margiotta, 688 F.2d at 143,
144 (Winter, J., dissenting) (“[ W]hat profoundly troubles me is the potential for abuse through
selective prosecution and the degree of raw political power the free swinging club of mail fraud
affords federal prosecutors . . . When the first corrupt prosecutor prosecutes a political enemy for
mail fraud, the rhetoric of the majority about good government will ring hollow indeed”); see
also Cleveland v. United States, 531 U.S. 12, 24 (2000) (Ginsburg, J.) (warning that, in the
context of mail fraud, “unless Congress conveys its purpose clearly, it will not be deemed to
have significantly changed the federal-state balance in the prosecution of crimes™) (quoting Jones
v. United States, 529 U.S. 848, 858 (2000)); Coffey, Jr., John C., Modem Mai] Fraud: The
Restoration of the Public/Private Distinction, 35 Am. Crim. L. Rev. 427, 464 (1998) (“Both the
vagueness doctrine and the separation of powers require that judges not view themselves as

-2
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Specifically, the concern that the generality and ambiguity of the mail fraud statutes could be
used to expand federal jurisdiction so far into matters of state government that it could be used to
regulate theft of “pencils from the office supply cabinet” has now come to pass.? Indeed, one
central tenet of this prosecution, reflected in 23 of the counts, is that Congress made it a federal
felony under the “honest services” branch of wire fraud to use an office fax machine for personal
business. Not only is use of the office fax now a federal felony, so too is the use of “space” in
the public office for items unrelated to the discharge of office, such as storage of personal files.
That is now to be treated as the requisite “theft” within the meaning of 18 U.S.C. § 666, a statute
which has also been used aggressively in the public corruption cases this Committee is
investigating. The Congress might fairly be asked—*Is that what you intended?”

To date, no federal prosecutor in the Western District of Pennsylvania has ever made
such an expansive assertion of federal power in the numerous political corruption cases brought
through the generations of Allegheny County politics. Such an expansive view of federal
criminal jurisdiction effectively transforms common everyday events in the public workplace
into federal felonies. Under the expansive view of 1nail fraud jurisdiction asserted in this case,
there is nothing done in a state official’s office unrelated to the official function of office which
is not capable of being treated as a federal felony, with the power to prosecute for such alleged
infractions placed in the discretion of the political party in power, as is the case here. Although
this exceedingly broad and liberal view of federal jurisdiction in derogation of powers reserved

to the state is being used here 1o prosecute a Democrat, if it becomes precedential, the same legal

authorized by § 1346 to expand the net of criminal liability as seems appropriate from time to
time in light of the current social and political climate.”).

2 See United States v. Panarella, 277 F.3d 678, 692 (3d Cir. 2002).
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principles will henceforth be available to any party in the future to wage war against political
opponents using the federal courts.

Pennit me to take a moment to review the 84 Count Indictment of Dr. Wecht to better
illustrate the foregoing.

The Indictment opens with the charge that the mere use of the Coroner’s fax machine
four times in 2002, eleven times in 2003, eight times in 2004, and once in 2005 for personal
business should be treated as 24 federal felonies.

Assuming the cost of a fax is one dollar, the “theft’” of $24 worth of the office ink and
paper over four years is now pyramided to twenty-four federal felonies. Even salutary uses of
the office fax are now federal crimes. Count 20 alleges it was a wire fraud for Dr. Wecht to use
the Coroner’s fax machine to transmit his curriculum vitae and fee schedule to a public defender
in a homicide case where the court had appointed him to provide his forensic pathology
expertise. Merely faxing an executed contract for a teaching engagement is the crime charged in
Count 4.

Counts 25-32 alleging honest services mail fraud are no better. The alleged mail fraud in
those counts consists of the use of the office mail to send eight histological slides, mostly to
attorneys in black lung cases who had consulted with Dr. Wecht seeking justice for their clients.
Assuming that postage charges were 39 cents, the mere use of $3.20 of postage to mail four
histological slides in 2003, and another four in 2004, is transformed into eight federal felonies.

The structure of the Indictment then segues into 47 felony charges of alleged private mail
fraud in connection with expense billings to Dr. Wecht’s private clients. Counts 33-42 allege
expense billing irregularities in invoices sent to various attorneys throughout the country in cases

where Dr. Wecht served as their expert. This is alleged to have occurred four times in 2002,
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twice in 2003, thrice in 2004, and once in 2005. None of these clients ever claimed to have been
defrauded, and many were not even interviewed before the charges were made.

The second component of Dr. Wecht’s private matters is thirty-seven felony charges of
mail fraud in connection with mileage charges. All these charges are based on the premise that
Dr. Wecht used a county car when traveling to outlying counties to assist district atiorneys and
coroners in state criminal prosecutions and that he should not have charged the mileage charges
because he used a county car. The total amount involved in all 37 of these alleged federal
felonies over five years is $1,147.15, $229.43 per year, and an average of $31.00 per count. In
fact, the Government’s own evidence demonstrates that the total amount of the charged mail
fraud in the 37 felony counts is ,001 percent of the fees earned by Dr. Wecht during that period.
Counsel for Dr. Wecht is unaware of any citizen ever being charged in the Western District of
Pennsylvania (or elsewhere) with mail fraud charges of this nature.

The Indictment concludes with an equally radical expansion of 18 U.S.C. 666(a)(1)(A)
by five counts which allege that, in each year from 2001 to 2005, Dr. Wecht stole “property
valued at $5,000 or more.” No allegation is made of anything remotely approximating the
“classic theft” required by law for such a prosecution. Likewise, no “property” within the
meaning of the charging statute is alleged to have been stolen. Instead, the sole premise is that
Dr. Wecht’s alleged use of county personnel, equipment, resources and yes, “space,” of the
Coroner’s office to assist in his “private business activities” is the requisite “property”. In other
portions of the Indictment, these same items are referred to not as “property” but as office
“resources.” Under this amorphous theory, the Government actually contends it does not even
have to prove the value of the “property” allegedly stolen—just somehow that it is at least

$5,000.
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There is, therefore, no serious question but that this prosecution is an extreme attempt to
extend the reach of federal prosecutorial power far beyond traditional boundaries to the point
where federal prosecutors determine how elected state officials use state cars, who does the
typing, what they type, and the use of public office “space.” Again, I suggest these do not seem
to be the types of activities that Congress intended fo criminalize federally.

We thus find ourselves asking, “Why would the U.S. Attommey’s Office for the Western
District of Penmsylvania attempt to make such a stretch of federal law?”

With that background, we came to learn in part from your Committee’s investigation, as
well as various news accounts, that the Department in its evaluation of United States Attorneys,
in certain cases, fired United States Attomeys, not for performance-based reasons but for
political ones. We came to learn that those United States Attormeys who, inter alia, aggressively
pursued Democrats, as opposed to those that did not, remained in place or were promoted. In
fact, we learned from the study conducted by Donald Shields and John Cragan, from the
University of Minnesota, that this Administration is seven times more likely to prosecute
Democrats than Republicans. Possessed of that information, the prosecution of Dr. Cyril Wecht
takes on a different and troubling light.

Dr. Wecht is a prominent and highly visible Democrat in the predominantly Democratic
region of the Western District of Pennsylvania. He is known nationally and internationally as
one of the world’s leading forensic pathologists. He often speaks and is retained to conduct
autopsies in some of this country’s highest profile cases. In addition to Dr. Wecht’s renown in
the area of forensic pathology, he has always been a contentious, outspoken, highly critical and
highly visible Democratic figure in Weslem Pennsylvania. In other words, he would qualify as

an ideal target for a Republican U.S. Attomey trying to curry favor with a Department which
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demonstrated that if you play by its rules, you will advance. Ms. Buchanan must have observed
this phenomenon first hand during her service as the Director of the Executive Office of U.S.
Attorneys.

Dr. Wecht’s case, although high profile, was not the only apparent political prosecution
in Western Pennsylvania. In addition to Dr. Wecht, U.S. Attorney Buchanan conducted highly
visible grand jury investigations of the former Democratic Mayor of Pittsburgh, Tom Murphy,
and Peter De Fazio, the former Democratic Sheriff of Allegheny County (in which Pittsburgh is
situated). She also prosecuted some lesser-known Democratic Party members in the Sheriff’s
Office. It should also be noted that of these three high profile, very public, Democratic
prosecutions, one resulted in a misdemeanor macing plea; one resulted in no plea and an
alternative resolution; and Dr. Wecht’s case remains pending. All three Democrats were front-
page stories during the run-up to the 2006 elections. The damage was done by widespread media
coverage with little apparent concern as to whether justice was meted out.

During this same period not one Republican officeholder was investigated and/or
prosecuted by Ms. Buchanan’s office. Not one. Although a whistleblower in Republican
Congressman Tim Murphy’s office accused the Congressman of using paid staff members in his
election campaign, no investigation was conducted that we are aware of. Despite a local outcry
that former Republican Senator Rick Santorum was defrauding a local community by claiming
residency, when he actually resided in Virginia, for the purposes of having the school district pay
for his children’s cyber schooling, we are aware of no investigation being condueted.

1 cannot and do not opine on the merits of either case, but the fact that no investigation
was undertaken stands out when Democrats in the Western District of Pennsylvania have been

investigated in such a highly visible manner.
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In the one instance where Republican State Representative Jeff Habay was prosecuted for
using paid staffers for political campaigning, the U.S. Attorney took no action and let the local
Democratic District Attorney prosecute the representative.

Allow me o now turn to certain other troubling aspects of the investigation and
prosecution of Dr. Wecht that, in our view, further evidence that this prosecution may have
involved more politics than justice.

The case opened with television coverage of search warrants being executed in Dr.
Wecht’s Coroner’s office. These warrants were, in our view, general, overly broad, and clearly
drafted as part of a Government fishing expedition. We would later lean that one of the FBI
agents prominently depicted during the TV coverage of this search of a local political
Democratic row office was one Bradley Orsini. It turns out that Agent Orsini of the FBI’s Public
Corruption Squad, the case agent for Dr. Wecht’s case and the case against the former mayor,
has an unseemly past. Agent Orsini, whilc in Newark, New Jersey, was investigated for years by
the FBI’s Office of Professional Responsibility (“OPR”) and was found to have falsified official
records and FBI Form 302s. He was reprimanded twice for falsification of evidence spanning
years, demoted and suspended without pay for 30 days and placed on probation for one year
before transferring to Pittsburgh in September 2004. According to the OPR’s own conclusion,
they were unable to determine the extent of the taint on all the evidence Orsini falsified. We
recently learned in court proceedings that Orsini never signed another scarch warrant application
for years following his reprimands. The first and only search warrant applications he has ever
done since his reprimands were on April 7, 2005, when he executed threc affidavits in
applications for search warrants in the Dr. Wecht investigation. In the recent evidentiary

hearings, Agent Orsini admitted he directly violated the Department of Justice’s December 1996
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Giglio Policy by not disclosing his past history of falsification of evidence to the prosecution.
Department of Justice “Giglio Policy,” see www.usdoj.gov/org/ag/readingroom/agmemo.htm.
We further learned during recent hearings that, after these three search warrants were obtained, a
prosecutorial decision was made to remove him from the warrant process and to attempt,
unsuccessfully, to conceal his past from the defense and the public by filing for a protective
order causing litigation that went all the way to the Third Circuit Court of Appeals in an effort to
conceal his past. During that process, the Justice Department had advised three separate Courts,
including the Court in the Wecht case, that the Government would not be sponsoring Agent
Orsini as a witness. Despite all these irregularities, he remains the case agent on Dr. Wecht’s
case, and he was actually “promoted” to supervisor of an administrative unit effectively
removing him from taking oaths following the disclosure of his past.

‘When the investigation of Dr. Wecht moved into the grand jury phase, it was not in secret
as one would expect. There were frequent news reports conceming the investigation as it
proceeded. The very public aspects of this case continued, culminating in a rambling news
conference in January 2006 by Ms. Buchanan, where she touted the 84-count Indictment against
Dr. Wecht. Interestingly, the press conference opened with a speech about the importance of
public corruption cases, and how the Indictment restored faith and confidence in government
officials. Ms. Buchanan then proclaimed that Dr. Wecht had provided unclaimed cadavers to a
local Catholic university in exchange for lab space—an allegation which we will prove to be
totally false and unfounded at trial, and which was never even discussed in pre-indictment
audiences with Ms. Buchanan and her staff. Predictably, Dr. Wecht, the Democrat, scientist and

educator, was forthwith labeled a “body snatcher” and a media feeding frenzy ensued. Ms.
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Buchanan thus succeeded in the Department’s apparent mission of casting Democrats in a
negative light during the election year.

When the defense began to speak about problematical aspects of the case, Ms.
Buchanan’s office literally caused the specter of imprisonment to be held over counsels’ heads,
including immediately after we had fought successfully to expand the rights to speak by a Third
Circuit decision indicating the public had a right to hear our views on the case. Ms. Buchanan’s
attempts to imprison us for commenting on her actions in the week before she made a behind-
close-doors appearance to this Committee were given widespread publicity in Jocal media
outlets.

One might argue that Dr. Wecht is entitled to his day in court and he will have that day.
But the public’s perception of apparent politics at the Department of Justice will not be easily
changed or remedied, no matter the outcome of his trial. Sally Kalson, a veteran columnist for
the Pittsburgh Post-Gazette, wrote in her column of July 22, 2007, “An ambitious and
enthusiastic Bush partisan like U.S. Attorney Mary Beth Buchanan might well consider Dr.
Wecht a plum target, good for many brownie points al the White House.” She further wrote,
“The jury has yet to convene on Dr. Wecht, but the verdict on the Bush Administration is loud
and clear: 100 percent political.” This is the unfortunate manner in which this Department of
Justice is viewed locally.

We should not allow any citizen of the United States to proceed to trial knowing that his
prosecution may have been undertaken for political reasons as opposed to being done to serve
the interests of justice. Sadly, that appears to have been so in the case against Dr. Wechl.

Congress may wish to consider reviewing and revising the relevant statutes which the

current Administration used in a manner that is unprecedented and that seems well beyond what

210 -
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Congress intended. The learned Judge Frank Easterbrook from the Seventh Circuit in United
States v. Thompson, 484 F.3d 877 (7th Cir. 2007) recently expressed the growing misgivings of
federal courts regarding overzealous applications of §§ 666 and 1346 while reversing a
problematical conviction with political overtones:

Sections 666 and 1346 have an open-ended quality that makes it
possible for prosecutors to believe, and public employees to deny,
that a crime has occurred, and for both sides to act in good faith
with support in the case law. Courts can curtail some effects of
statutory ambiguity but cannot deal with the source. This
prosecution, which led to the conviction and imprisonment of a
civil servant for conduct that, as far as this record shows, was
designed to pursue the public interest as the employee understood
it, may well induce Congress to take another look at the wisdom of
enacting ambulatory criminal prohibitions. Haziness designed to
avoid loopholes through which bad persons can wriggle can
impose high costs on people the statute was not designed to catch.

Id. at 884.
We ask for Congress to take such a look on the basis of the facts involved in Dr. Wecht’s

prosecution.

~11-
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Mr. ScorT. Thank you, Mr. Thornburgh.
Professor Shields?

TESTIMONY OF DONALD SHIELDS, PROFESSOR,
UNIVERSITY OF MISSOURI-ST. LOUIS, KANSAS CITY, MO

Mr. SHIELDS. Mr. Chairman, thank you for this opportunity.

First, you may be wondering how a communication professor
comes before Congress with information about political abuses of
the Justice Department, and I want to tell you that that is a valid
question.

At the University of Minnesota where I received my Ph.D., Dr.
Ernest Bormann developed a communication theory called symbolic
convergence. Communication, including political communication,
consists of dramatized messages that, when shared by other people,
can turn into a rhetorical vision that catches up large groups of
people into a similar symbolic reality.

Now symbolic reality may have nothing to do with actual reality.
To cite a famous example, Barry Goldwater in 1964 was not actu-
ally a dangerous warmonger.

For three decades or more, I have studied and applied symbolic
convergence theory to political messaging on a national level. With
the collapse of Communism, a real question arose as to what would
replace anti-Communism as the dominant rhetorical theme among
American conservatives. Then when John Ashcroft became Attor-
ney General, he announced a major DOJ initiative against public
corruption. The study I report to you began as a means of tracking
participation in this new neoconservative anti-corruption rhetorical
vision.

To do the tracking, I compiled a list of the publicly reported Fed-
eral investigations and indictments of elected officials. I went be-
yond the national media to the local media, and that proved the
key that unlocked Pandora’s box. By accident, I made the discovery
that the Justice Department, acting below the radar of the national
media, was investigating and indicting local Democratic officials at
a rate much higher, and local Republican officials at a rate much
lower, than the percentage of each in the population of elected offi-
cials, and the DOJ continues to do so throughout 2007.

Nationally, the party affiliation of elected officials is roughly 50
percent Democrat, 41 percent Republican, and 9 percent Inde-
pendent. These national percentages are closely reflected in my
control group study of the investigation and arrests of 251 elected
officials and candidates by nonfederal law enforcement at the state
and local level. These investigation rates mirror the national per-
centages of 50 percent Democrat, 41 percent Republican, and 9 per-
cent Independent-Other.

When I began my study of the U.S. attorneys, these were the re-
sults I anticipated, that is no significant difference between the ob-
served percentages and the actual percentages.

To the contrary, however, when it comes to investigation and in-
dictment of local officials by the DOJ, the numbers are staggeringly
disproportionate: 80 percent Democrats, 14 percent Republicans, 6
percent Independent. That is 5.6 Democrats investigated for each
Republican, 5.6 to 1, when the ratio should be 1.2 to 1, and that
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is out of 820 investigations now, Mr. Chairman, not the 375 you
referred to.

These numbers speak clearly that Federal investigations and
prosecutions of local officials are highly disproportionate, so much
so that the possibility of such a difference occurring by chance ex-
ceeds the .0001 level. That is less than one chance in 10,000.

So there is political bias—I call it political profiling—in such se-
lective investigation and prosecution rates. The question that could
not be answered until now concerns whether the bias has been a
bias of individual prosecutors or a policy-driven bias. Both biases
translate into the selective investigation and prosecution, however.

And the numbers do not lie. They represent real people with real
faces, people like Puerto Rico’s Governor Anibal Vila; Alabama’s
former Governor Don Siegelman; Allegheny County, Pennsylvania’s
former coroner Cyril Wecht; Michigan’s former attorney general
candidate Jeffrey Fieger; Michigan’s Carl Marlinga, a prosecutor
and congressional candidate; or Mississippi Supreme Court Justice
Oliver Diaz, Jr.

Each of these investigations and indictments were suspect. The
anecdotal stories and facts behind these cases need to be told. They
and others like them show both the tenacity and the zeal with
which the DOJ has selectively investigated and selectively pros-
ecuted Democrats, elected officials and candidates.

Other recent revelations concerning the firing of a number of
U.S. attorneys for not prosecuting Democrats or for prosecuting Re-
publicans would seem to indicate that the political profiling is very
much a policy-driven bias coming directly from the Office of the At-
torney General and perhaps even the White House.

Regardless of the origin of political profiling and regardless of the
party being targeted, Congress, I think, has the obligation to pro-
tect against this abuse. Because the powers of Federal law enforce-
ment are so great and the political abuse of those powers so un-
speakably dangerous, Congress must act. My written statement
provides several suggestions for Congress to consider.

[The prepared statement of Mr. Shields follows:]
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Mr. Scotrt. Thank you, Professor.
Attorney Jones?

TESTIMONY OF G. DOUGLAS JONES, ESQUIRE, WHATLEY,
DRAKE AND KALLAS, BIRMINGHAM, AL

Mr. JONES. Thank you, Mr. Chairman.

It is a privilege to be back. I testified before Chairman Scott’s
Committee earlier this summer on the Till bill which I still hope
will pass both Houses so that we can further investigate and pros-
ecute the unsolved crimes of the Civil Rights era.

For today, we are here on a much more disturbing topic that, I
believe, has significantly damaged the credibility of the Depart-
ment of Justice, and that is the role of partisan politics in recent
criminal investigations. I want to echo what my colleague at the
other end of the table, former Republican Attorney General Dick
Thornburgh, said. Partisan politics plays no role in either the in-
vestigation, the prosecution or the timing of cases, and, unfortu-
nately, that does not appear to be the case with the current Admin-
istration.

Mr. Chairman, I have submitted a lengthier written testimony
that I know will be made part of the record. I would like to just
spend a few moments to sum up the timeline of the Governor
Siegelman investigation that goes back to 1999 at a time when I
was still a United States attorney.

Governor Siegelman, who had been a force in Alabama politics,
probably the most dominant force in state politics as a Democrat
since he first took office in 1978, was elected governor in 1998 and
assumed office in January 1999, and it seemed that no sooner had
he taken office that certain investigators and lawyers and the at-
torney general’s office of the State of Alabama targeted him for in-
vestigation.

Now, ultimately, those charges brought against a Siegelman sup-
porter in 2001 did not include Governor Siegelman. In fact, he was
not named as a co-conspirator, and his name was rarely mentioned
even in the trial.

But it was in 2001 and 2002 that a separate investigation also
started. It was being prosecuted jointly with the U.S. attorney’s of-
fice out of Montgomery. The allegations involved corruption among
one of Governor Siegelman’s Cabinet members, Nick Bailey, and a
supporter named Lanny Young.

Clearly, those two individuals had committed crimes. It was brib-
ery that Nick Bailey testified to that Governor Siegelman had no
knowledge about, but very quickly the investigation turned the
crosshairs on to Governor Siegelman.

I did not represent Governor Siegelman at the time. I did not
begin to represent him until 2003, following the death of his coun-
sel, David Johnson, but one of the first things that we did in 2003
was to visit with the U.S. attorney’s office and the Alabama attor-
ney general to discuss the case, to tell them that we did not believe
that politics should be involved in this case, but we were concerned
about timing and that this case needed to move forward. Governor
Siegelman had lost the election in 2002 and now was very obvi-
ously going to run again in 2006.
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We were assured that it would not, and I believed that. I be-
lieved it then, and I believe it today, that at that point politics may
not have played a role. There were allegations that needed to be
looked at and, as a prosecutor, I know that you have to look at seri-
ous allegations no matter who it is.

But in 2004, all of a sudden, a case that had originated in 1999
and resulted in a conviction of Dr. Bobo and had been reversed
came back and, for the first time, Governor Siegelman is included
in an indictment out of the clear blue sky. It came as a complete
shock to us that Don Siegelman was included in May of 2004 in
that indictment as a co-conspirator with Dr. Bobo.

I detail this more in my statement, my written statement, Mr.
Chairman.

The case is ultimately dismissed. I was recused in that case, but
continued to work on the case out of Montgomery.

In the summer of 2004, while the case in Birmingham was pend-
ing, we met with U.S. attorneys in Montgomery. We were told at
that time that they had written off most all of the charges that had
been looked at for 2 years or more against Governor Siegelman,
that they had narrowed their focus to three charges, including one
that involved Mr. Scrushy. They wanted us to extend the statute
of limitations because they had just not quite got the evidence they
needed, which we did, we gladly did, because we were convinced
that there was no crime and that no amount of time would result
in finding evidence to support a crime. This was in July of 2004.

We did not extend the statute of limitations again, although we
were asked to do that. Instead, I continued to call. We were prom-
ised in the summer of 2004 that an answer would be given to us
within the month, that they would make a decision, that the case
needed to move. It came and went. The month came and went. I
kept calling.

What is interesting is that in October of 2004, the case in Bir-
mingham was dismissed. Governor Siegelman’s case was thrown
out on a motion of the government after an adverse ruling by
Judge Clemens. A month later, in November of 2004, I again had
discussions with the assistant U.S. attorney in Montgomery. At
that time, we were told very specifically that they had had a meet-
ing in Washington and that Washington had told them to go back
and review the case top to bottom.

What resulted in 2005 was not, Mr. Chairman, simply a review
of the case. It was a wholesale renewed investigation, casting wider
nets, subpoenaing more records, allegations that were off the table
were back on, new allegations that came forward that ultimately
resulted in charges. All of this was absolutely stunning and a com-
plete reversal of what we had been told only a few months before.

I ultimately did not represent Governor Siegelman at trial be-
cause of a trial conflict that I had in Birmingham, but there is no
question in my mind the Department of Justice in Washington
were integrally involved, despite the statements made by the acting
U.S. attorney in Montgomery. The case was working out of Wash-
ington. They were an integral part of the case. I think the evidence
clearly demonstrates that.

Mr. Chairman, finally, as a wrap-up, let me just say that I un-
derstand that here in Washington and within the beltway, this
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hearing would appear to be driven by politics, but I can assure you,
as is attested to by the fact that you have both a Republican and
a Democrat on this panel, that across the country, people who have
worked in the Department of Justice are concerned, and they see
a disturbing trend and a trend that involves partisan politics that
should never be the case.

Resources have to be used appropriately and, in this case, Mr.
Chairman, when partisan politics are involved, it will undermine
the entire credibility of the system, taint any jury verdict that
could come out and erode the confidence of the public. It is as I
said in my statement.

Dr. King once said that injustice anywhere is a threat to justice
everywhere, and that, I think, is happening across the country
today, Mr. Chairman.

Thank you.

[The prepared statement of Mr. Jones follows:]



274

PREPARED STATEMENT OF G. DOUGLAS JONES

Before the Subcommittee on
Crime, Terrorism & the Homeland Security

and

the Subcommittee on Commercial & Administration Law of the
Committee on Judiciary, U.S. House of Representatives

Testimony of

G. Douglas Jones
Attorney with Whatley, Drake & Kallas, LLC, Birmingham office
and former United States Attorney for the Northern District of Alabama

“Allegations of Selective Prosecution: The Erosion of
Public Confidence in our Federal Judicial System”

October 23, 2007



275

Thank you Mr. Chairman.

I am Doug Jones, a partner in the Binningham office. of the law firm of Whatley, Drake
& Kallas. Iam a former staff counsel for the Senate Judiciary Committee, where I worked for
the late Senator Howell Heflin of Alabama. I was Assistant United States Attorney in
Birmingham from 1980-1984 and from 1997-2001 I was the United States Attorney for the
Northern District of Alabama. I had the honor of testifying before this Committee earlier this
summer about our work in prosecuting the two former members of the Ku Klux Klan for the
1963 bombing of the 16™ Street Baptist Church in Birmingham and the importance of passing
the Emmett Till Bill that will provide funding to investigate and prosecute unsolved crimes of
the Civil Rights Era.

I am here today, however, on a more disturbing topic that has significantly damaged the
credibility of the Department of Justice- the role of partisan politics in the recent criminal
investigations. It goes without saying, Mr. Chairman, that the criminal justice system should be
blind to the political affiliations of the party in power or of those who may be the subject or
target of criminal investigations. Unfortunately, recent revelations about the firings of certain
U.S. Attorneys by the Administration, and media reports about a number of cases across the
country have heightened concern that partisan politics have played a significant role in decisions
of the Department of Justice, unlike at any other times in the Department’s history. For those
who have been in any position of responsibility at the Department, it is a disturbing trend.

I have been asked to testify today about my knowledge of the facts surrounding the
investigation, indictment and conviction of former Alabama Governor Don Siegelman, a
Democrat who held the officer of Governor from January of 1999 to January of 2003. Governor

Siegelman had been a major political force in Alabama for over 2 decades, having lost only one
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statewide primary election since his first election as Secretary of State in 1978. [ had been his
friend and supporter for many years, but first became his lawyer in the spring of 2003 following
the untimely death of his previous attorney earlier that vear.

My knowledge of a criminal investigation where Gov. Siegelman was targeted goes back
to the spring of 1999 when I was the U.S. Attorney in Birmingham. It seemed that no sooner had
the ink dried on his oath of office, investigators and certain lawyers with the Alabama Attorney
General’s office targeted Gov. Siegelman for investigation. The investigation began with
allegations that a Siegelman supporter from Tuscaloosa, Dr. Phillip Bobo, had committed
Medicaid fraud by attempting to rig a bid for a state contract for the delivery of health care
services. When my office was contacted about jointly investigating these allegations, as we had
done in other cases with the Attorney General, we assumed that it was because Tuscaloosa is in
the Northern District of Alabama, rather than the Middle District of Alabama that included the
state capitol of Montgomery. In a meeting with my assistants, however, it became obvious that
these Assistant Attorneys General did not see this as simply a Medicaid fraud case, but one of
public corruption in Montgomery that they “hoped”—their words not mine—would reach the
highest level of the Siegelman administration, even though there was no evidence to suggest that
at that point. They also made it clear they were coming to the Northern District because they did
not trust my friend and colleague, Redding Pitt, the U.S. Attomey in the Middle District, because
a decade earlier he had worked for Don Siegelman as an Assistant Attorney General. The
suggestion was both insulting and unprofessional and I refused to be a party to such an end run
on what clearly should be focused in Montgomery.

Attorney General Bill Pryor, a Republican who had been appointed Attorney General

when Jeff Sessions was elected to the Senate, and won election in 1998, the year Don Siegelman
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was elected governor, personally came to Birmingham to discuss my decision and to ask that [
reconsider. Now a judge on the 11™ Circuit Court of Appeals, Bill Pryor had taken office only a
few months before I had and in the short time that we worked together on various matters he
became a trusted colleague and friend and it was that reason and that reason alone that he
thought that our two offices should work together on the Bobo investigation. He did not in any
way condone what had been represented by his assistants and we both agreed that the
investigation should follow the facts as they were developed, no matter where they might lead. [
explained. however, that [ simply could not overlook his assistants’ stated purpose and therefore
we declined to be involved and a joint federal-state investigation begun in the Middle District.

I would also like to say at this point that the statements made to me by Attorney General
Pryor were entirely consistent with every experience I had with him. Despite the fact that he
somehow seems to be touched with the broad brush of allegations of partisanship in this matter,
the fact is that Bill Pryor has never advocated an investigation for any reason other than that
which the law requires, the investigation of criminal activity without regard to political
affiliation. He never shied away from tough public corruption cases, but I never saw him pursue
any criminal matter for partisan political purposes. Had [ seen any evidence of that in the years
we worked together, I would have never supported his nomination to the 11™ Circuit Court of
Appeals as I was proud to do.

My office had no further involvement in this matter until early in 2001, over 2 years later,
and after the Presidential elections. It was at that time that my colleague in the Middle District
called and asked for a meeting about the Bobo matter. He explained that not only had the
investigation failed to reach the highest levels of the Siegelman administration, but that there was

no suggestion of public corruption at all, leaving only what appeared to be allegations of
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Medicaid fraud committed in the Northern District, not in the Middle District. He therefore
requested the opportunity to have his assistants and the assistants in the Attorney General’s
office present the case to a Northern District grand jury. I certainly was not going to turn down
such a request, but told him that his personnel must handle the case from start to finish because
my office had other matters pending, including the upcoming church bombing cases, and our
resources were too thin to take on the Bobo matter. Dr. Bobo was indicted and convicted later
that year, but his case was overturned on appeal. It is my understanding that at no time during
the course of the trial was Governor Siegelman ever mentioned. much less designated, as a co-
conspirator with Dr. Bobo.

I left office in June 2001 following the first of the church bombing prosecutions. It was
not long thereafter, following a series of newspaper reports about a state warehouse contract
involving an individual named Lanny Young, that it became widely known that Governor
Siegelman was again in the cross-hairs of criminal investigators. Recent media reports have
detailed interviews with Mr. Young as early as the summer and fall of 2001. The investigation
was once again being conducted by the same attorneys and investigators from the Attorney
General’s office with new personnel from the U.S. Attorney’s office in the Middle District. I
followed that investigation only as it played out in the media leading up to the 2002
gubernatorial election. There was a series of what appeared to be grand leaks that prompted
Governor Siegelman’s attorneys to call for the recusal of the new U.S Attorney in Montgomery,
whose husband was active in Republican politics. The U.S. Attorney, Ms. Canary, ultimately
recused herself from the investigation.

Clearly, the investigation in Montgomery had uncovered serious criminal conduct

between Mr. Young and Mr. Bailey that ultimately resulted in guilty pleas by both men to
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various federal charges. It was equally clear that both men hoped to minimize their prison time
by providing information that would assist investigators in bringing criminal charges against
Gov. Siegelman. Allegations of improper payments toward the purchase of a motorcycle and
four-wheeler ATV kept surfacing in the media.

Governor Siegelman narrowly lost the 2002 elections to his Republican opponent Bob
Riley. Less that 7 or 8000 votes separated the 2 candidates and I frankly believe that the
investigative leaks leading up to November cost Governor Siegelman his re-election bid.

In Janunary 2003, Govemor Siegelman’s lawyer, David Cromwell Johnson, died
unexpectedly. A couple of months later Governor Siegelman hired me as his lead counsel.

Aside from assembling the files from the Governor’s former attorney, and beginning my
investigation, the first order of business was set up a meeting with prosecutors in Montgomery. I
called my friend, the Attorney General Bill Pryor, and told him that I was now representing
Governor Siegelman and that my partner and I would like to come down to discuss the case. not
in detail, but more as a courtesy to meet others involved and to let them know of our
representation. By this time, the First Assistant in the U.S. Attorney’s office, Ms. Weller, has
been designated Acting U.S. Attorney. The Public Integrity Section of our Department of Justice
had also assigned an attorney, John Scott, to work the case and it was requested that our meeting
take place when he could be in Montgomery.

My partner, Jack Drake, and I traveled to Montgomery in the spring of 2003 and met in
the Attorney General’s office with Attorney General Pryor, one of his assistants, Ms. Weller and
Mr. Scott. Again, this was a courtesy meeting and very little substance was discussed. I did,
however, make a point of telling them that 1 did not believe the Governor had done anything

wrong, but that as a former prosecutor I understood that some time was needed to sort through
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the evidence. [ also told them that it was not my intention to hit the media with allegations of
politics as had been raised by the Governor’s previous attorney because I had too much respect
for Attorney General Bill Pryor and the Department of Justice. I did state, however, that the
investigation had already gone through one election, and that it needed to be resolved as quickly
as possible. I also said, however, that if the investigation continued to play out in the media
through the next election, and beyond, then it would, in my opinion, raise the specter that
partisan politics was at play. We were assured by everyone that politics had no role and that they
would move expeditiously. [ was then, and still am today. comfortable that those were true
statements.

For the next year, the investigation continued. During this time we were attempting to do
our own work, learn the facts and to keep up as to where we thought the investigation was
headed. We had little contact with prosecutors in Montgomery during this time and my friend
Bill Pryor leaves office in February following his appoint to the Court of Appeals. Then in late
May, early June of 2004, I get a call from a friend who tells me that the U.S. Attorney in
Birmingham, not Montgomery, is about to announce a major public corruption indictment and
that he thought it was Governor Siegelman. [ initially shrugged it off as erroneous because there
had never been any indication whatsoever that the Governor was being investigated in
Birmingham. I was wrong. We learned for the first time at the press conference that Governor
Siegelman had been indicted along with his former Chief of Staff and Dr. Phillip Bobo. This
news was a complete shock and I had to stop the Governor before he boarded a plane to New
York to give him the news. The case against Dr. Bobo that had started in 1999 now, for the first

time, included Governor Siegelman. Moreover, the former Assistant Attorney General who told
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my staff that he hoped the Bobo investigation would go to the highest levels of the Siegelman
administration was now the Assistant U.S. Attorney in Birmingham handling the 2004 case.

Other than an initial contact with the Government to make sure that they were not going
to seek arrest and perp walk the Governor, I had nothing to do with the defense of the
Birmingham case. The Government made it clear from the outset that they were going to seek to
have me recused because of my involvement in allowing the case to go forward against Dr. Bobo
when [ was U. S. Attorney. While I disagreed with that position, the Court ultimately held that I
was precluded from representing the Governor in that particular matter.

The matters in Montgomery were a different matter, and during the summer of 2004, we
learned that a new team from the U.S. Attorney’s office was now in place to handle the
Siegelman investigation and for the first time the Government was calling us with a request to
discuss the case. There was also some sense of urgency because it was believed that the statute of
limitations was about to run on a matter involving Richard Scrushy and Healthsouth, an issue
which was being brought up for the first time.

In early July 2004, my partner, Jack Drake, and I, along with another Siegelman attorney,
Bobby Segall, met with the prosecutors to discuss the case. Included in the meeting was John
Gibbs from the Attorney General’s office, Louis Franklin, the Criminal Chief in the U.S.
Attorney’s office who was now, after Ms. Weller left the office, the Acting U.S. Attorney in the
case, and Assistant U.S. Attorney Steve Feaga, an experienced white-collar prosecutor. Mr.
Feaga explained that he and Mr. Franklin had been assigned to the case a few months earlier and
that they had been working to get up to speed. He told us that they had “written off” the matters
involving the motorcycle and the four-wheeler as just being too trivial to bring as federal charges

against a former governor. He advised that they had narrowed their focus to three areas: the
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appointment of Richard Scrushy to the Alabama Certificate of Need Board (the “CON Board”)
and the $250.000 contribution to the Lottery Foundation; a tax change by the Siegelman
Revenue Department that favored a waste management company and who paid Lanny Young
$500,000 to get it done; and some disbursement of tobacco litigation money that went from
Governor Siegelman’s former law firm to the Governor while he was in office. From our
standpoint, we know enough about the latter two areas to feel comfortable that nothing improper
or illegal had occurred and that witnesses would support that. Even the prosecutors expressed
skepticism about these two areas. From their perspective, however, the Scrushy case was a
different matter.

Mr. Feaga stated that the circumstantial evidence surrounding the contribution of
$250,000 to the Lottery Foundation and Mr. Scrushy’s appointment to the CON board was
compelling evidence that a Hobbs Act violation, extortion under color of law, had been
committed. On the other hand, he also acknowledged that the defense to such a charge, both
legally and factually, was also compelling and that there were serious gaps in the evidence that
appeared to preclude bringing a charge. For instance: Richard Scrushy or someone from
Healthsouth had been appointed to the CON Board by the previous three governors and had a
presence on the Board since 1986; that like so many business leaders, Richard Scrushy and
Healthsouth made significant political contributions hoping to have access to political leaders;
that even though Mr. Scrushy had contributed heavily to Governor Siegelman’s opponent, who
in 1998 was the incumbent Governor, Healthsouth was one of the largest health care providers in
the state and country and that it was only natural for him to want to assist in an endeavor that
would gain favor with the new governor, the Education Lottery initiative. The biggest hurdles

for the Government, however, were the facts: the only way that they could prove a specific quid
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pro quo as required by the Hobbs Act, was through the testimony of a former Siegelman aide,
Nick Bailey, who had already admitted to taking over a $100,000 worth of bribes from Lanny
Young. Mr. Bailey had told the investigators that Mr. Scrushy came to Montgomery in the
summer of 1999 and had a private meeting with Governor Siegelman. He said that immediately
following that meeting Governor Siegelman showed him the $250,000 check to the Lottery
Foundation and indicated that in exchange Mr. Scrushy wanted a seat on the CON Board. But
Mr. Bailey’s statement had a fatal flaw in that it was inconsistent with the documented. objective
evidence that the $250,000 check had not been issued until a week or so after the
Siegelman/Scrushy meeting. Mr. Bailey’s credibility was significantly damaged anyway with
his admissions of crimes with Lanny Young and cutting a deal with prosecutors for a lenient
sentence. This inconsistency was damning and it was clear that the prosecution knew it. They
had no evidence that the Governor had even seen the check and no evidence about the check’s
delivery from Healthsouth to Montgomery. They knew that the check had been “Fed-Exed” to
Healthsouth but no one knew how it got from there to Montgomery. No matter how compelling
the circumstantial evidence appeared to be, it was clear that Government prosecutors in
Montgomery were not comfortable bringing charges against a former governor where the
credibility of their star witness was so damaged, the witnesses’ statement was so inconsistent
with known facts and there were such gaping holes in the evidence.

We also discussed the fact that this investigation needed to come to a conclusion as soon
as possible. There was a concern from the prosecutors that the five year statute of limitations was
about to expire with regard to the appointment of Mr. Scrushy to the CON Board, which had
occurred in late July, 1999. The Government wanted more time to try and fill in the evidentiary

holes in the case and asked us if Governor Siegelman would sign a tolling agreement extending

10
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the statute of limitations for an additional 30 days. Because we were convinced from our
conversations that the other matters had either been written off and/or were such that we did not
believe any crime had occurred, we agreed to have the Governor sign the tolling agreement. We
firmly believed that additional investigation would only help. Right or wrong, we left the
meeting convinced that the investigation in Montgomery would soon be coming to a close
without any charges being brought, leaving only the indictment in Birmingham to worry about.

As the 30 day period was about to expire | had telephone discussions with the Assistant
U.S. Attorneys. I can’t recall all of the specifics, but I know that we were asked to extend the
statute of limitations for another 30 day period. T responded that Governor Siegelman would not
do that, that the investigation had dragged out long enough, that the evidence was not going to
get any better, that Nick Bailey’s credibility was not going to get any better and that it was time,
as we say down South, for the prosecution to fish or cut bait. I was told that despite earlier
concerns, the lawyers in Washington did not believe there was a statute of limitations problem,
but that in any event they would make a decision within the month. These conversations would
have been in early to mid-August, 2004. [ remained convinced that the investigation was going
to come to a close.

A month came and went. I started to call the U.S. Attorney’s office, but could not get any
response. Two months, then three months went by with no substantive conversations with
prosecutors. However, in October of 2004, a day or two after the trial started in Birmingham, the
Government moved to dismiss all charges against Governor Siegelman after the Court made an
adverse evidentiary ruling. Although I did not think so at the time because of my prior
conversations with the prosecutors in Montgomery, the dismissal of the Birmingham case now

appears to have been a turning point in the Montgomery investigation

11
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It was just about a month later, in Tate November or December. 2004, that my partner and
I were able to have the first substantive conversation with prosecutors about the Montgomery
investigation since our meeting in Montgomery in July. It was on a phone call that Assistant
U.S. Attorney Feaga first apologized for not giving us a definitive answer any earlier as he told
us he would do back in the summer. “But,” he said “we had a meeting in Washington and we
were told to go back and look at everything again from top to bottom.” My reaction to that
statement was mixed. On the one hand, in a case in which they would likely be criticized
regardless of the decision that was made. it would not have been unusual for the Public Integrity
Section to want to make sure that all of the “i’s” were dotted and all of the “t’s” were crossed.
On the other hand, I was concerned that having failed in Birmingham, the Government would
now re-double their efforts to bring charges against Governor Siegelman in Montgomery.
Unfortunately, it was that fear that thereafter came to pass.

What we saw beginning in early 2005 was much more than simply a top to bottom
review. Instead it was as if the investigation had new life from top to bottom and beyond.
Whereas in the past it had appeared that the investigation was being driven by investigators in
the Attormey General’s office, the FBI and the feds now seem to be taking control and they were
casting a wider net than ever before. The charges that we were told had been “written off” were
obviously now back on the table and for the first time it appeared that agents were not
investigating any allegations of a crime. but were now tishing around for anything they could
find against an individual. New subpoenas were being issued for documents and witnesses.
Anyone that was a major financial backer of Don Siegelman or who had done business with the
state during his administration began receiving visits by investigators and subpoenas by

prosecutors. Every bank record, every financial record, every investment record of the
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Governor, his wife, his campaign and his brother were being subpoenaed All of this was done
in a very public way. Every month there was a parade of new witnesses called to appear at the
grand jury in Montgomery, all in front of the ever-present eyes of the Alabama media who
chronicled each witness in every newspaper and every television station across the state.

With each passing month and grand jury session, it became more and more evident that
despite what we had been told earlier, the investigation was moving toward formal charges.
While my point of contact with prosecutors was with the U.S. Attorney’s office in Montgomery.
it was clear that the Public Integrity Section at the Department of Justice was playing a major
role in every decision being made. We were told specifically that Noel Hilman, the head of the
Public Integrity Section, was taking an active role in the investigation and that nothing would go
forward without his approval. In fact, as we continued to press for meetings in an attempt to
dissuade prosecutors from bringing charges, we were told that any meetings would have to take
place in Washington because Mr. Hilman’s schedule did not allow time for travel to
Montgomery. That summer, the summer of 2005, at least two meetings were held in Washington.
DC at the Department of Justice. Because of a trial and other scheduling conflicts, 1 did not
attend either of those meetings. Quite frankly, it was my opinion that further discussions were a
waste of time given that the attitude of the prosecutors has changed direction 180° from the
previous summer. Some on our team, however, remained optimistic that the door was still open
for us to convince prosecutors to close the investigation without charges and we felt it our duty
to our client to keeping trying. So we pressed on with additional discussions in Montgomery as
late as September and October. What we didn’t know was that the die had been cast and a
decision made earlier in the spring to seek an indictment against Gov. Siegelman and Richard

Scrushy, and that, in fact, a sealed indictment had already been retumed. While [ appreciate the
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dialogue and candor of our 2004 discussions, 1 do not believe that discussions that took place
over a series of months while sitting on a sealed indictment were in good faith. There is simply
no way in my view that the Government would seek the dismissal of a sealed grand jury
indictment.

‘When a superseding indictment was finally returned and made public in October, 2005, it
simply confirmed that we had not only been wasting our time, but that it was clear that
prosecutors wanted to throw every conceivable charge against the Governor in hopes that
something would stick. Over 30 counts of racketeering, bribery, extortion and obstruction of
justice were included. Tt was a stunning turnaround from the attitude of the previous summer.

Because of a trial conflict in the spring of 2006, and the Governor’s insistence on a
speedy trial before June 2006 primary, I had no real choice but to withdraw as lead counsel.
However, facing incredible challenges in sifting through mountains of discovery in a short period
of time, Gov. Siegelman was the beneficiary of exceptional legal talent lead by attorneys Vince
Kilborn, David McDonald and Redding Pitt. But at the end of the day, despite acquittals on an
overwhelming number of the charges, matters involving Mr. Scrushy and one obstruction of
justice count did stick, and Gov. Sigelman was convicted. As you are aware, following
sentencing, an appeal bond was denied and he was shackled and taken into custody from the
courtroom.

Recently allegations of improper influence by the White House into decisions at the
Department of Justice have been front and center with this Committee and the public. In what
appears to be an effort to deflect attention away from Washington’s role in the decisions
regarding Gov. Siegelman, it has been widely reported in the media that the decision to seek an

indictment rested solely with the Acting U.S. Attorney in Montgomery. Those statements, Mr.
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Chairman, are totally contrary to my experience as a United States Attorney. The Public
Integrity Section acted more than in just an advisory capacity. They were an integral part of this
effort. Moreover, the U.S. Attorney’s manual and Department of Justice guidelines give
supervisory power to Public Integrity in cases such as these.

Finally, Mr. Chairman, and meaning no disrespect to Mr. Franklin at all, it is my opinion
that the Department of Justice would not, and should not, give sole decision making authority in
a high profile public corruption case to an “Acting” U.S. Attorney. Oversight in such a case is
critical and statements to the contrary, as we have seen here, only highlight concerns that
partisan politics played a significant, if not dominant role, in how this investigation proceeded.

Mr. Chairman, many may take note of the fact that it was a jury that convicted Gov.
Siegelman, not the Department of Justice, and suggest that the Department should devote
whatever resources to ferret out public corruption. Certainly investigating and prosecuting
public corruption cases should be a top priority of any Administration. But prosecutors wield
enormous power and the proper use of that power is fundamental to our system of justice.
Targeting individuals, rather than crimes, taints that entire process and gives investigators and
prosecutors an “ends justify the means” license to abuse the public’s trust. It turns the
presumption of innocence and due process of law upside down and calls into question the actual
validity of any jury verdict. Remember Mr. Chairman that, while our jury system is the greatest
in the world, it is not infallible. Innocent people are often sent to prison and guilty people are
often set free. The issue of selective prosecution is important for the Committee’s consideration

because, as Dr, King stated: “Injustice anywhere is a threat to justice everywhere.”
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Mr. ScotT. Thank you.

And I thank all of our witnesses for their testimonies. As has
been suggested, the full written statements in their entirety will be
entered into the record.

I would like to enter into the record a petition in support of urg-
ing the United States Congress to investigate the circumstances
surrounding the investigation, prosecution, sentencing and deten-
tion of Don Siegelman, the former governor of Alabama, that is
signed by 44 former state attorneys general urging the Congress to
take that action.

Without objection, that will be placed in the record.

[The information referred to follows:]
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July 13, 2007

To:  Honorable John Conyers, Jr.
Chainman, House Judiciary Committee
2426 Rayburn Building
‘Washington, DC 20515

Re:

Honorable Patrick J. Leahy

Chairman, Senate Judiciary Committee
433 Russell Senate Office Building
United States Senate

Washington, DC 20510

Petition in Support of Governor Siegelman

We hereby submit the enclosed petition signed by 44 former state attorneys general

urging the United States Congress to investigate the circumstances surrounding the investigation,
prosecution, sentencing and detention of Don Siegelman, the former Governor of Alabama.

As Chairs of the Judiciary Committee of the House and Senate, we urge you to

incorporate the Siegelman case into your ongoing inquiry concerning potential inappropriate
political interference in the offices of United States Attomeys.

It is imperative to maintain the integrity of the justice system so as to ensure the publié‘s

confidence in its objectivity and independence.

Sincerely yours,

Pt el

firey A. Modisett Robert Stephan

Robert Abrams Grant Woods

(Jeffrey Modisett signing for himself and for Robert Abrams, Robert Stephan and Grant Woods
with their permission)

644803.1
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To the House & Senate Judiciary Committees:

We, the undersigned former state attorneys general — both Democrats and Republicans —
urge the U.S. Congress to'investigate the circumstances surrounding the investigation,
prosecution, sentencing, and-detention of Don Siegelman, the former governor of Alabama..
. As the former chief law enforcement officers for our respective states, we honor the rule of
law, the sanctity of juries, and the important deterrent effect of prosecution and — in most
cases - incarceration. We are also reticent to argue the facts of a case where we have not

had an opportunity to personally review each piece of evidence and its relationship to the

applicable law.

However, as numerous national and state media have pointed out, there is reason to believe

that the case brought against Governor Siegelman may have had sufficient irregularities as to
call into question the basic fairness that is the linchpin of our system of justice. We urge the
Congress to take immediate action to investigate this entire matter s0 that the public may be

assured that the outcome is just.
While we do not know all of the facts of this case, we do know the following:

(1) Govemor Siegelman is currently incarcerated at a Bureau of Prisons facility, having been
refused release on bail pending appeal. Indeed, he was even denied 45 days to repott to

prison to give him time to put his affairs in order, an opportunity which is commonly

granted,

(2) A lawyer who had worked in the campaign of Governor Siegelman’s opponent in the

2006 gubernatorial contest has swom in a recent affidavit that the spouse of the federal
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prosecutor in this case stated that his wife and another federal prosecutor would “take care
of” Mr. Siegelman and that he had talked with a political operative for the White House

concerning such assurances.

(3) In an untelated but recent casé a low-level employee in another state administration was
prosecuted and convicted by another U.S. Attorney before a U.S. Coutt of Appeals ordered
her immediate release from prison and reversed the trial verdict calling the prosecution

evidence “beyond thin.”

(4) Another former Governor of Alabama was convicted of cortuption charges a few years
ago in a case where he personally benefited from his action and was sentenced to probation.

That case was haadled by the same lead prosecutor as in the Siegelman case.

(5) The sentence sought by the prosecutor in Governor Siegelman’s case -- 30 years -- was

excessively disproportionate, and the sentence imposed -- 7 years, 4 months -- was harsh.

(6) While we ate not privy to all the evidence, we are aware that there are numerous
appaently legitimate (and arguably compelling) appealable issues in this case, as confirmed
by a number of legal scholars. There have been allegations of jury tnisconduct and the
possible introduction of exttinsic evidence into the jury deliberation process that have not
been fully investigated. For this reason, and because Governor Siegelman is not in any way a
flight risk, the denial of 2 bond pending appeal appears inapptopriate, and the shackling of

the Governor in handcuffs and leg irons as he was taken out of the courtroom was shocking.



The U.S. justice system should be above reproach. The only way to convince the public that

the Governor is not the victim of a politically motivated double-standard is for Congtess to

investigate all aspects of the case thoroughly.

Jeffrey A. Modisett-Indiana
Robert T. Stephan-Kansas
Robert Abrams-New York
Grant Woods-Arizona

Ken Eikenberry-Washington

M. Jerome Diamond-Vermont
W.J. Michael Cody-Tennessee
Bonnie J. Campbell-lowa

Neil F. Hartigan-Illinois

Larry EchoHawk-Idaho -

Mike Moore-Mississippi -

Scott Harshbarger-Massachusetts
Chris Gorman-Kentucky

Charles Oberly-Delaware
Andrew Ketterer-Maine

Dennis J. Roberts, II-Rhode Island
Joseph P. Mazurek-Montana
Michael Lilly-Hawaii

Mary Sue Terry-Virginia
Michael C. Turpen-Oklahoma
Robert J. Del Tufo-New Jersey
Richard Ieyoub-Louisiana
Richard Opper-Guam -

Richard Wier-Delaware

John K. Van de Kamp-California
Walter W. Cohen-Pennsylvania
Frank J. Kelley-Michigan

Francis X. Bellotti-Massachusetts
Heidi Heitkamp-North Dakota
Hubert H. Humphrey, III-Minnesota
J. Knox Walkup-Tennessee
Frankie Sue De] Papa-Nevada
Oliver Koppell-New York

Bruce Botelho-Alaska

Andrew P. Miller-Virginia

Steve Clark-Arkansas

Anthony F. Troy-Virginia

Frank V. Mendocino-Wyoming
Robert H. Quinn-Massachusetts
C. William Ullrich-Guam

Duane Woodard-Colorado
Travis Medlock-South Carolina
Charles G. Brown-West Virginia
Edwin L. Pittman-Mississippi
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Mr. Scort. Mr. Thornburgh, we cut your testimony off. Was
there more that you wanted to say. I think you were about to talk
about the FBI agent.

Mr. THORNBURGH. If I could just take a minute to summarize my
testimony, it is set forth at length in my written statement, but one
troubling aspect of this investigation and prosecution and I think
further evidence that it was motivated by something other than a
search for justice relates to the conduct of FBI Agent Bradley
Orsini, the lead agent assigned to Dr. Wecht’s case, as well as the
case against the former mayor, and an agent with an unseemly
past.

Agent Orsini, while in Newark, New Jersey, was investigated for
years by the FBI’s Office of Professional Responsibility and found
to have falsified official records and FBI Form 302s. He was rep-
rimanded twice for falsification of evidence spanning years, de-
moted and suspended without pay for 30 days and placed on proba-
tion for a year before transferring to Pittsburgh in September 2004.

There are currently motions pending regarding Orsini’s actions
in connection with three highly publicized warrants he obtained in
this case, an admitted violation of Department of Justice policy.
Following disclosure of his past reprimands for serial falsification
of evidence, at the mandate of the Third Circuit Court of Appeals,
prosecutors told three different Federal courts that they do not
wish to sponsor Orsini as a witness and went so far as to attempt
to prevent us from even bringing up his role at trial. This, we sug-
gest, is further evidence of irregularities in the conduct of the in-
vestigation and prosecution of this case.

One final troubling incident, Mr. Chairman, at the news con-
ference announcing the indictment of Dr. Wecht, the United States
attorney touted the 84-count indictment against Dr. Wecht, but
then added that he had in her own words literally provided un-
claimed cadavers to a local Catholic university in exchange for lab
space, an allegation we will prove to be totally false and unfounded
at trial and which was never even discussed in the pre-indictment
meetings we had with Ms. Buchanan and her staff.

Predictably, Dr. Wecht, the Democrat scientist and educator, was
forthwith labeled a body snatcher and a media feeding frenzy en-
sued. The U.S. attorney thus succeeded in the department’s appar-
ent mission of casting Democrats in a negative light during the
election year.

This, it seems to me, as part of the cumulative record here, indi-
cates a failure and breakdown in the supervision of the conduct of
this investigation and prosecution, and we bring it to the Commit-
tee’s attention for that purpose.

Mr. Scort. Thank you.

When you were Attorney General under two different Presidents,
could you tell us about the number of people in the Department of
Justice that could communicate with numbers of people in the
White House and what implications that has in terms of limiting
the politicization of the Justice Department?

Mr. THORNBURGH. Primary vehicle for communication between
the White House and the Department of Justice was communica-
tions between myself and the White House counsel who was then
C. Boyden Gray.
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I made a rather strict rule about the department speaking with
one voice and, unless otherwise exempted in a particular case, that
voice to the Administration, to the news media and, indeed, to the
Congress was to be the Attorney General. Now, obviously, for prac-
tical reasons, that was not always the case, but any conduct with
t}flfg White House in particular would be subject to review by our
office.

Mr. ScoTT. And what implications did that have on politicization
of charging decisions?

Mr. THORNBURGH. It was designed to have a prophylactic effect
to prevent anyone with designs upon affecting department inves-
tigations from attempting to contact people in the Department of
Justice. We had a couple of instances where we learned of that and
apprised the White House accordingly that that was not the way
that we intended to conduct the business of the Department of Jus-
tice.

Mr. ScorT. Thank you. My time is about up.

I yield to the gentleman from Virginia.

Mr. FOrRBES. Thank you, Mr. Chairman.

Mr. Thornburgh, thank you for being here today. You have heard
so many people compliment you on your great record of public serv-
ice to this country, and we certainly thank you for that.

But taking your own words today, you said you are here today
as an advocate for Dr. Wecht, and I assume that your firm rep-
resents Dr. Wecht. I think that was your testimony.

Mr. THORNBURGH. Yes, we do. Yes.

Mr. FORBES. And you do not represent him as a part of that pub-
lic service. You are representing him for compensation, your firm
is.
Mr. THORNBURGH. Exactly.

Mr. FORBES. Isn’t that correct?

Mr. THORNBURGH. We are engaged——

Mr. FORBES. And you are paid for that?

Mr. THORNBURGH. Exactly.

Mr. FORBES. Now you suggest that these charges should not have
been brought against Dr. Wecht. They were brought in a Federal
court, as I understand it. Is that correct?

Mr. THORNBURGH. They were indeed.

Mr. FORBES. And did your firm file a motion to dismiss in that
matter?

Mr. THORNBURGH. We did.

Mr. FORBES. And a Federal judge heard that case?

Mr. THORNBURGH. Yes.

Mr. FORBES. He was not the prosecutor, was he?

Mr. THORNBURGH. I am sorry?

Mr. FORBES. The Federal judge was not the prosecutor, was he?

Mr. THORNBURGH. No.

Mr. FORBES. And he heard your written statements and he heard
whatever arguments you made and he denied your motion to dis-
miss. Is that correct?

Mr. THORNBURGH. That is correct.

Mr. FORBES. So he basically disagreed with you that the charges
should not have been brought. In addition to that, this case is set
for trial in January. Is that correct?



296

Mr. THORNBURGH. That is correct.

Mr. FORBES. The prosecutor could not very well come here today
and testify on any of the contrary facts that he might have because
if he did that, wouldn’t that be unethical for him, and wouldn’t that
certainly lead to the appearance of him politicizing this issue by
coming here and setting forth those claims in a forum like this?

Mr. THORNBURGH. Under department rules, that is true, al-
though I understand that the United States attorney has testified
in secret to this Committee.

Mr. ForBES. Well, there is a difference between testifying per-
haps if you are required to testify somewhere else and between in
a public forum like this, isn’t it?

Mr. THORNBURGH. Well, it is, indeed, but on occasion, when I
was Attorney General and when I was myself a U.S. attorney, tes-
timony was given to Committees of Congress who had a legitimate
oversight interest in particular matters

Mr. FORBES. Well

%\/Ir. THORNBURGH [continuing]. And that rule is not a hard-set
rule.

Mr. FORBES. So then you would suggest it would have been more
appropriate if the Democratic majority actually called her in to an-
swer questions to them? You would suggest that it would have
been better for the prosecutor to be able to come in a public hear-
ing l?ike this before the case was tried in January to talk about the
case?

Mr. THORNBURGH. I think in this instance where the Committee
has expressed such a high degree of interest in the circumstances
surrounding this prosecution, that might be appropriate. I do not
know what her testimony was. I am merely responding, at your re-
quest, at this Committee’s request

Mr. FORBES. Well, we have not finished——

Mr. THORNBURGH [continuing]. To present the point of view of a
person charged with a highly irregular pattern of crimes. We will
argue the case to the jury and defend this individual

Mr. FORBES. Mr. Thornburgh, my time—I do not have quite the
same privilege that you do. I will be cut to 5 minutes. So I am just
going to say I understand you will argue that case. I think that is
appropriate to do. I would just be very concerned if the attorney
trying this case came here and presented all these facts and dis-
cussed it today. I think that would be highly inappropriate for her,
and I think we end up not having that.

Mr. Shields, in your report—and let me just make sure I am cor-
rect here—by your own study, you put, “This is not a longitudinal
study.” I am sorry. “This longitudinal study is not a legal study.
It does not purport to track the actual case history of any indi-
vidual, other than as it may have been reported in the news story
or the Federal press release.” Is that true?

Mr. SHIELDS. Yes, that is true.

Mr. FORBES. So you based yours on the press release?

Mr. SHIELDS. Well, no, the Justice Department will not release
the data on cases. Mr. Congressman, as you well know, the Justice
De(}i)artment will not release the data on the actual investigations
and——

Mr. FORBES. In fact
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Mr. SHIELDS [continuing]. Who they are investigating, but——

Mr. FoRBES. Mr. Shields, my time is about out, but we just had
a hearing last week, and one of the witnesses came up and said,
“Thank you for at least pointing out that prosecutors oftentimes
cannot disclose all the information.” Oftentimes, the information is
not disclosed out of there, but one of the things

Mr. SHIELDS. Well, if they had not——

Mr. FORBES. Mr. Shields, you can respond to anybody else. I do
not have much time. I have about 30 seconds.

Mr. SHIELDS. Okay.

Mr. FORBES. But we had some investigations by the Justice De-
partment. You have Robert Nell. You got Jack Abramoff. You got
David Safavian . You got Neal Volz. You got Tony Rudy. You got
Roger Stillwell. And we hear a lot of people come in and say, “Look
at all this corruption by the Republicans,” and I am sure some of
them felt that that was improper and wrong, too.

Mr. Jones, I do not have much time to ask you any questions,
but I know that when the initial allegation against Governor
Siegelman were brought up, you were the U.S. attorney at that
time—is that correct—or at some point in time when those allega-
tions

Mr. JoONES. In the Bobo investigation, they were never brought
up. What I said in my statement was an assistant attorney general
for tShe state hoped they were going to go that far. It never came
up. So

Mr. FORBES. But you subsequently testified you are a longtime
friend of Governor Siegelman’s, right?

Mr. JONES. Oh, yes. Yes.

Mr. FORBES. And at one point in time, you were trying a case,
and did the court ask you to stop?

Mr. JONES. Well, after the Bobo case was reversed and came
back and Governor Siegelman was, in my opinion, shockingly in-
cluded in that, I sought to continue to represent him. I was his
lawyer at that time, but because I had initially agreed that the
early Bobo case that did not include Siegelman come to my district,
Judge Clemens felt that that would not be appropriate for me to
represent him.

Mr. FORBES. So you disagreed with him, but the judge told you
that you could not represent him in that case?

Mr. JONES. Yes.

Mr. FORBES. And also you have given significant campaign con-
tributions to Federal candidates across the country, Democrats, in-
cluding Members on this Committee, correct?

Mr. JONES. Yes, sir.

Mr. FORBES. Okay.

Mg Chairman, thank you for your patience. My time has ex-
pired.

Mr. Scort. Thank you.

The gentlelady from California?

Ms. SANCHEZ. Thank you.

Mr. Thornburgh, you served as the U.S. attorney for the Western
District of Pennsylvania, the very district in which Dr. Wecht is
charged with corruption. Is that correct?

Mr. THORNBURGH. That is correct.
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Ms. SANCHEZ. Okay. In your testimony, you mentioned that his
indictment is not one which normally constitutes a corruption case.
What would a normal corruption case resemble, and is there a
threshold of activity that you looked for when you were the U.S.
attorney in bringing those types of charges?

Mr. THORNBURGH. The normal type of corruption, in my view, is
where there is a bribery case, an extortion case, a conflict of inter-
est that gives rise to some financial gain for an officeholder, as dis-
tinguished from a series of minor irregularities that are apparent
in this case that under a broad reading of the Federal mail fraud
and theft of services statutes have attempted to be converted into
Federal felonies, and that is what brought my attention to this case
and these aspects I have discussed this morning.

Ms. SANCHEZ. So, in your opinion, the case that is brought
against Dr. Wecht is not the typical kind of corruption case that
you hear about in the news headlines about

Mr. THORNBURGH. Absolutely.

Ms. SANCHEZ [continuing]. People taking bribes, quid pro quos or
favors or those types of things?

Mr. THORNBURGH. Absolutely. They all relate, I might add, to the
conduct of his outside business, a practice that is expressly con-
doned by the authority under which he holds office. There is noth-
ing sinister about him holding public office and doing the outside
business, and

Ms. SANCHEZ. In fact, that outside business sometimes helped
prosecutors in some of the counties?

Mr. THORNBURGH. In large part, he was engaged by prosecutors
in outlying counties, more rural counties where they did not have
the forensic pathology capability available, and he did that not only
in Pennsylvania, but across the Nation and, in fact, in major high-
profile cases because of the wide respect that he has attained.

Ms. SANCHEZ. I am interested in getting at the particulars of this
case. I have read your written testimony, and you indicated that
the U.S. attorney’s office in the Western District of Pennsylvania
has taken an overly expansive view of Federal criminal jurisdiction
to effectively transform common events in the public workplace into
Federal felonies, and one of the examples, if you could just refresh
my memory, involved faxes and a total net worth of about—the
number of $24 sticks in my mind.

Mr. THORNBURGH. Well, I do not know what the exact amount
befixed on the use of a fax machine, but, in point of fact, a number
of the counts in this indictment relate to Dr. Wecht’s alleged use
of a county fax machine to send his curriculum vitae or to send his
fee schedules or to send reports to some of those agencies for which
he had done outside work or to other sources that had requested
him to speak. He is widely known as a speaker on these issues.
And each one of those illicit, supposedly, uses of the fax machine
is charged as a felony in this indictment. It does not make any
sense.

Ms. SANCHEZ. I would agree with you. I think that most people
occasionally use a fax machine in their office to conduct stuff that
perhaps is not directly related to their work, but——

Mr. THORNBURGH. It is probably not ethical, but hardly a Federal
felony.




299

Ms. SANCHEZ. A Federal felony. How would you suggest that
Congress change the law so that public corruption cases are based
on evidence of criminal activity rather than ordinary types of
events in the public workplace?

Mr. THORNBURGH. I think a review of the type suggested by
Judge Easterbrook and cited in my written statement would be in
order of these statutes that are so loose in their potential applica-
tion, notably section 666 and 1346, which he said have an open-
ended quality to them that permits prosecutors to kind of define
the crime themselves. I think the Congress ought, in its oversight
function, to examine precisely how those statutes have been inter-
preted and to tighten them up, and

Ms. SANCHEZ. So that we are not charging people with Federal
felonies for taking pencils home from their workplace?

Mr. THORNBURGH. Exactly. Exactly.

Ms. SANCHEZ. In your written testimony, you also indicate that
the public’s perception of apparent politics at the Department of
Justice will not be easily changed or remedied. I am interested in
knowing what steps could the Attorney General take to change the
public perception that improper political considerations are being
injected into prosecutorial decision-making at the Department of
Justice.

Mr. THORNBURGH. I think an important step has already been
taken in that regard with the appointment, subject to Senate con-
firmation, of Judge Michael McCasey, a widely respected jurist who
has experience in the Department of Justice and who, as noted
here today, at his hearing testified that partisan politics should
play no part in either bringing of charges or the timing of charges,
and the timing is important as well, as we pointed out in our state-
ment, that these cases were all brought against Democrats in the
run-up to the 2006 election.

But Judge McCasey has clearly indicated his concern over these
allegations, over the image of the department, over the integrity
and reputation of the department, and I think he will ask for and
deserves the support of your Committee and its counterparts in the
other House.

Ms. SANCHEZ. Thank you, Mr. Thornburgh.

I yield back the balance of my time.

Mr. Scort. Thank you.

The gentleman from Florida, Mr. Keller?

Mr. KELLER. Well, thank you very much, Mr. Chairman.

Mr. Thornburgh, I do not know if Dr. Wecht is guilty or not. I
do know that the Federal judge will ensure that the trial is con-
ducted based on witnesses with personal knowledge, documents
which are authenticated and admissible evidence.

Your testimony is that there is a perception of an appearance
that Dr. Wecht may have been prosecuted for being a Democrat be-
cause the prosecutor might be trying to please the White House,
possibly to advance her own career. Your testimony, to be blunt, is
the most pathetic example of speculation and innuendo and hear-
say that I have seen in 7 years on this Committee.

I think it is totally ridiculous to imply that the President of the
United States would call up a United States attorney and say,
“Why don’t you go find some local Democrat elected official, pref-
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erably a dog catcher or coroner, and prosecute the hell out of them
to help us keep the U.S. Congress in Republican hands?” It is so
farfetched, I am almost embarrassed to be an attorney listening to
it.

And you go so far as to buttress your unsupported assertions by
quoting a local opinion columnist who then speculates that “U.S.
Attorney Mary Beth Buchanan might well consider Dr. Wecht a
plum target, good for many brownie points at the White House.” I
think it is fair to say that is a pretty tenuous argument for ques-
tioning the honor and integrity of a United States attorney.

So let me get back to some of the real evidence issues here and
ask you do you, sir, have any personal knowledge of any conversa-
tions between U.S. Attorney Buchanan and the President in which
it was discussed that Dr. Wecht should be prosecuted because he
is a Democrat?

Mr. THORNBURGH. I would be mortally embarrassed if I had come
before this Committee and made a charge that the President of the
United States had had conversations with U.S. Attorney Buchanan.

Mr. KELLER. I will take that as a no.

Mr. THORNBURGH [continuing]. For such statements, and you
should be cited for misciting the record.

Mr. KELLER. Well, it is right there. I am quoting your statement.

Mr. THORNBURGH. I did not ever say that the President of the
United States had any discussions with Ms. Buchanan.

Mr. KELLER. Do you have any personal knowledge of any con-
versation between any White House officials and the U.S. Attorney
Buchanan in which it was discussed that Dr. Wecht should be pros-
ecuted for being Democrat?

Mr. THORNBURGH. Ms. Buchanan’s testimony to this Committee
was given in secret, and I have no access to that, so I cannot an-
swer that.

Mr. KELLER. You have no such personal knowledge, do you?

Mr. THORNBURGH. Not at this point.

Mr. KELLER. Do you have any personal knowledge of any con-
versation between any Department of Justice official and U.S. At-
torney Buchanan in which it was discussed that Dr. Wecht should
be prosecuted because he is a Democrat?

Mr. THORNBURGH. No, I might remind the Member that the De-
partment of Justice has refused to make any of this information
available to this Committee.

Mr. KELLER. You do not have any personal knowledge——

Mr. Davis. Mr. Chairman, point of order.

Mr. KELLER. I would like my question answered.

Mr. DAvis. Point of order, Mr. Chairman. May the former Attor-
ney General of the United States be allowed to finish his answer?

Mr. KELLER. I can reclaim my time anytime I like.

Mr. ScorT. The Committee will come to order.

Mr. KELLER. Yes.

Mr. ScotrT. The gentleman will proceed. We would appreciate it
if you would, if you are going to ask a question, give him an oppor-
tunity to respond.

Mr. KELLER. I would like an answer. Do you have any personal
knowledge of any conversation between U.S. Attorney Buchanan
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and any Department of Justice official whence it was discussed
that Dr. Wecht should be prosecuted because he is a Democrat?

Mr. THORNBURGH. Obviously not.

Mr. KELLER. Do you have any personal knowledge of any con-
versation between U.S. Attorney Buchanan and anyone on this
planet in which it was discussed that Dr. Wecht should be pros-
ecuted because he is a Democrat?

Mr. THORNBURGH. Obviously not, since I have no access to the
public record created by her testimony.

Mr. KELLER. Have you seen any letter or other document be-
tween the U.S. attorney and any person on this planet in which it
was discussed by U.S. Attorney Buchanan that she was pursuing
Dr. Wecht because of his political affiliation as a Democrat?

Mr. THORNBURGH. What we have done is respond to this Com-
mittee’s request in your investigation of allegations of political in-
fluence with a set of facts that raise real questions about why this
prosecution was initiated in the first place. We do not have access,
as you do or as other authorities might have, to the record that
would seek to verify those facts, but we have raised these ques-
tions, and we think that is a legitimate role for the Congress to
play in its oversight function.

Mr. KELLER. Mr. Attorney General, you have not seen any letter
or other document?

Mr. THORNBURGH. No, of course not.

Mr. KELLER. Okay. You have made the factual assertion that the
Department of Justice demonstrated that if you play by its rules,
you will advance. Can you give me the U.S. attorney whose career
has advanced solely because he or she prosecuted Democrats?

Mr. THORNBURGH. Those were disclosures made in the course of
the investigation being carried on into political influence within the
department.

Mr. KELLER. Do you have the name of any U.S. attorney who

Mr. THORNBURGH. Have I spoken with him personally?

Mr. KELLER. The name?

Mr. THORNBURGH. I relied on news accounts and other authori-
ties that——

Mr. KELLER. Tell me the name of the U.S. attorney who was pro-
moted, advanced, according to what you said, because he or she
prosecuted a Democrat?

Mr. THORNBURGH. I cannot give you that information specifically
now.

Mr. KELLER. Mr. Chairman, my time has expired.

Mr. CANNON. Mr. Chairman, may I inquire about just a matter
of order in the Committee? We have had a couple of times when
Republicans have been questioning witnesses, not just in this Com-
mittee, since we actually have not met as a joint Committee before,
but in the full Committee. I think Mr. Davis made a point on a cou-
ple of occasions that the Member should let a witness answer.

There is no rule, I believe, that requires that a witness should
answer. We have the right to inquire, I believe, and if we are a lit-
tle coarse with a witness, I think that is appropriate, because
sometimes we have witnesses that are a little bit not forthcoming,
so I think it would be

Mr. Davis. Mr. Chairman, if I might respond?
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Mr. CANNON. Well, pardon me. I——

Mr. ScorT. The Committee will—

Mr. Davis. My name was invoked.

Mr. CANNON. May I just finish by saying that if the Chair would
please make it clear that it is the gentleman’s time or the
gﬁntlelady’s time who is making the inquiry, I would appreciate
that.

Mr. ScorT. The Committee will come to order.

And we would appreciate, just as a matter of courtesy, that if you
ask the witness a question that the witness be allowed to answer.
Depending on who the witnesses are, it goes both ways, but we will
try to be courteous to the witnesses the best we can.

Mr. KELLER. Mr. Chairman, if I can just interject, if I am asking
a witness a question, I am not required to sit here and listen to
5 minutes of nonresponsive sentences under any scenario——

Mr. Scort. Well, the gentleman was given——

Mr. KELLER [continuing]. And I will not.

Mr. Scortt. All of the

Mr. FORBES. Mr. Chairman, can I ask for some courtesy for the
former Attorney General of the United States?

Mr. ScotT. The Committee will come to order.

The opinions have been expressed, and we will move on to the
next person who is the gentleman from Michigan, Chairman of the
full Committee.

Mr. CoNYERS. Thank you. I thank you for keeping us in order
and lowering the emotional level that was beginning to rise here.
You are a great Chairman.

Now I want to help the gentleman from Florida out. I have the
name of a case he may want to inquire when he was asking of Gen-
eral Thornburgh. If you will examine the case involving U.S. Attor-
ney Steven Biskupic, who was on the list to be fired and, after he
indicted Georgia Thompson, his name was restored. His name was
%lakenboff the list. So he did not get a promotion, but he did keep

is job.

And so what I would like to do now is to ask Attorney General
Thornburgh if he wanted to make any further elaboration, as eager
as I am to move on, to the questions that were put to him by my
friend from Florida?

Mr. THORNBURGH. No, Mr. Chairman. I think the distinction that
I am trying to make is that we are engaged by our client to protect
his rights and will vigorously defend him in the criminal trial set
for January.

Mr. CoNYERS. Thank you.

Mr. THORNBURGH. There is a separate role, however, as the Com-
mittee clearly recognizes in the calling of this hearing, the over-
sight role that this Committee has over the conduct of the Depart-
ment of Justice and an examination whether allegations of political
influence have been present in these cases, and it is for that reason
that we appear today and set forth the testimony that we did.

Excuse me for interrupting you, Mr. Chairman.

Mr. CoNYERS. No, that is quite all right.

As a matter of fact, the hearing is cautiously entitled Allegations
of Selective Prosecution. I commend the two Chairs for their discre-
tion in titling the hearing.
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But we started off earlier in the year with the politicization of
the Department of Justice. These hearings follow along to allega-
tions of prosecutorial abuse. That is a very direct connected line.
This is not some off-the-wall hearing. This directly follows the work
of both these Subcommittees that we have gone along.

Now somehow this former U.S. attorney from Alabama has per-
suaded me to give him a minute of my time, so when I get to 4
minutes, would somebody please advise me so I can recognize him?
The yellow light will come on.

Okay. Thanks, Mel Watt. I will remember this.

Before the yellow light comes on, I want to put in here every-
thing I have said has been beyond controversy, and I just want to
start off with the statement of the prosecutor from Louisiana to
show you how far prosecutors have gotten out of line.

He infamously stated to a room full of schoolchildren, “I can ruin
your life with the stroke of a pen.” Can you imagine a state pros-
ecutor talking to a group of schoolchildren like that?

And then I have for the record, just for those of you who may
not remember it, when Attorney General Gonzales spoke before
U.S. attorneys, he said, “I work for the White House, and you work
for the White House,” and as a matter of fact, it cost one U.S. at-
torney his job, if our investigation was correct.

And then there is Monica—oh, the light went on. Okay, there is
Monica Goodling who was nervously called into the White House
by then Attorney General Gonzales, and she was interviewed about
her steadfastness in her position as liaison to the White House, and
she admitted sitting right in the chair that Donald Fields is in
that, “Yes, I did cross the line a number of times in my job.”

And I yield now to my friend from Alabama, Artur Davis.

Mr. Davis. Thank you, Mr. Chairman.

I want to make one quick point before too much time goes for-
ward in the hearing.

And I thank the Chair for yielding.

The very able Ranking Member is a good friend of mine, Mr.
Forbes. I was surprised by an assertion that he made during his
opening statement regarding Jill Simpson, one of the witnesses in
the Siegelman case. My friend, Mr. Forbes, at one point suggested
that Ms. Simpson’s testimony had been conclusively debunked, as
he put it, and he amazed me by somehow suggesting that the Com-
mittee should refer her for prosecution.

One point that I hope my friend from Virginia will take note of—
and I would ask unanimous consent to introduce Exhibit 4 to the
Simpson deposition into the record. Exhibit 4 to the Simpson depo-
sition is a list of wireless phone calls made from her phone—if you
examine the phone list, on November 18, 2002, the date that she
contends that she made a phone call to Rob Riley and others, there
is a number listed, 205-870-9866, 11/18, duration for 11 minutes.

All three affidavits submitted from Mr. Butts, Mr. Lembke and
Mr. Riley deny that there was a conference call that occurred on
November 18.

I ask to also introduce into the record a search for law firms in
Alabama on NetOpus.net. Enter the law firm name Riley Jackson.
The following phone number comes up, 205-870-9866

Mr. ScoTT. The gentleman’s time
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Mr. DAvVIS [continuing]. The exact same phone number that sur-

faces in Exhibit 4.

Mr. Forbes, in light of that revelation that these three affidavits

are contradicted by the phone record, I ask you to withdraw your
statement, sir, regarding possible perjury by Ms. Simpson.

Mr. ScoTT. Is the gentleman asking unanimous consent to put

these into the record?

Mr. DAvis. Yes.
Mr. Scort. Without objection.
[The information referred to follows:]
AFFIDAVIT
Comes now the undersigned Affiant and, after having been duly sworn, states on oath to the
best of my recollection, infonmation, and belief, the following statements set forth in paragraphs one
" thro.u.gl‘l six a.r.é Itrue ‘a11£1. cbn'éct": -
My name is Robert R. Riley Ir. Iam an attorney practicing law in Birmingham, Alabama at
the law firm of Riley & Jackson, P.C. I graduated from the University of Alabama in 1988 with a
degree in Economics, Yale Law School in 1991, with aJ.D. degree, and the University of Cambridge
(Englandy in 1992, with a LL.M, degree. My father, Bob Riley, was clected Governor of Alabama
in November, 2002 and was re-elected Govemnor in November, 2006,
Thave no memory of being on a phone call with Jill Simpson (*Ms. Simpson”’) on November
18, 2002. Furthermore, I do not believe a phone call occurred that involved Ms, Simpson, former
" Alabama Supreme Court Justice Terry Butts (“Mr. Butts”), Bill Canary (“Mr. Canary™}, and mysclf
on November 18, 2002 in which Mr. Butts allegedly stated that he would confront former Alabama
Govemor Don Siegelman (“Mr. Siegelman”) with photographs of a political prank, described in the
following paragraph, and would attempt to convince Mr. Siegelman to concede the election based
on said photographs, or that Mr. Canary allegedly made statements to the effect that “his girls” would
take care of Mr, Siegelman, or that “Karl” had spoken to, or gone over to, the Department of Justice
and that the Department of Justice was pursuing, or would pursue, a case against Mr. Siegelman.
I have never been told by Mr. Butts, or anyone else, that Mr. Butts spoke with Mr. Siegelman
on November 18,2002, and convinced Mr. Siegelman to concede the 2002 campaign for Governor.
Gther than from Ms. Simpson’s Affidavit, I have never heard anyone say that Mr. Siegelman
conceded the election in exchange for not releasing photographs of a political prank involving

Democratic operatives putting up Riley for Governor signs at a KKX rally. Other than in Ms.
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Simpson’s testimony of September 14, 2007, Thave never heard that Mr. Siegelman conceded the
election in exchange for immunity from prosecution. I have never made a statement to Ms. Simpson
that there was an agreement between Mr. Butts and Mr. Siegelman regarding Mr. Siegelman’s
concession of the 2002 campaign for Governor,

1 do not believe that I have ever met or spoken with Judge Mark Fuller (“Judge Fuller”).
Other than what I have read in Ms. Simpson’s testimony and the documents that I understand she
produced at the time of her testimony, [ have no knowledge of any ownership in any business or
alleged grudges Ms. Simipson says Judge Fuller holds against Mr. Siegelman, and I never discussed
such with Ms. Simpson. I have spoken with Stewart Hall (“Mr. Hall”) since Ms. Simpson’s
testimony was released. Mr. Hall has told me that, to the best of his recollection, he has never met
or spoken with Judge Fuller at any time in his life, nor does he have knowledge of any businesses
in which Judge Fulter has been involved or any alleged grudge that Judge Fuller has against Mr.
Sicgelman, Ms. Simpson stated in her testimony that she understood that Judge Fuller was in
“college” at “Alabama” with Stewart and me. Itis my understanding based on an interet search that
Judge Fuller graduated from college at the University of Alabama in 1982. I began college at the
University of Alabama in 1984. Mr. Hall has told me that he began college at the University of
Alabama in January, 1985.

T'have never requested Karl Rove’s (“Mr. Rove”) assistance to “speed up” checks for any of
Ms. Simpson’s clients, or his assistance on any other federal matter, nor have I ever told Ms.
Simpson that I was doing so. Ms. Simpson’s belief that I e-mailed a copy of a document to Mr.
Rove regarding a matter associated with a FEMA appeal is not correct. The document that Ms.

Simpson has discussed in her testimony was sent to Mr. Karl Dix, who is an attorney in Atlanta,
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Georgia, practicing with the law firm of Smith, Currie, and Hancock, who provided assistance with
the appeal. Furthermore, Idid not tell Ms. Simpson that Mr. Rove was assisting with this project.

1 have not been told or provided information that Mr. Siegelman would be prosecuted if he
ran for political office again after the 2002 election; that Mr. Rove had spoken to someone about
prosecuting Mr. Siegelman; that Judge Fuller was going to be appointed the Judge ofthe Siegelman-
Scrushy case; that a case would be brought against Mr. Siegelman and Mr. Scrushy or that specific
charges were going to be brought against them; nor have [ made statements to this cffect to Ms.
Simpson.  Furthermore, at no time have 1 participated, in any manner or way, in the criminal

prosecutions of Mr. Siegelman or Mr. Scrushy.

Robert R. Riley, Jr.

In Jefferson County, Alabama, on theﬂ:m’ day of October, 2007, before me, a Notary
Public in and for the above-state and county, personally appeared Robert R. Riley, Jr., known to me
or proved [o be the person named in and who executed the foregoing instrument, and being first duly
sworn, such person acknowledged that he or she executed said instrument for the purposes therein
contained as his of her free and voluntary act and deed.

g oasiea

I{Io‘t!éf‘; Public

My comumission expires: 02 iD 3 IO
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TERRY LUCAS BUTTS
ALABAMA SUPREME COURT JUSTICE (RET))
ATTORNEY AT LAW
Malling Address 76 South Glenwood Avanue Telephone: {334) 335-2262
P.O, Drawer 272 Luveme, Alabama 36049
Luverne, Alabama 36049 Facsimile; (334) 335-2214

Emait. ucasbutts@yahoo.com
STATEMENT OF TERRY LUCAS BUTTS

My name is Terry Lucas Butts. I received my law degree in 1968 from the University of
Alabama Law School. Following law school, I practiced law in Elba, Alabama, for eight years. I
then hecame a Circuit Court Judge, ultimately serving some 23 % years as a judge, before retiring
from the Alabama Supreme Court in 1998 to run as the Democratic nominee for Attorney
General of Alabama against then appointed incumbent Attorney General Bill Pryor. After losing
the 1998 race to Attomey General Pryor by three-tenths of one percent, I returned to the active
practice of law, practicing in Troy, Alabama, in ultimately an eight person law firm. 1 left this
firm and practice in 20085, returning to my home town of Luverne, Alabama, where I resided, to
open my separate law practice, which continues today.

Since leaving the judicial bench, among my clients have been Governor Bob Riley, Former
Alabama Chief Justice Roy Moore, and Former CEQ of HealthSouth Corporation, Richard
Scrushy, in respective matters.

After the November 2002 general ¢lection in Alabama, then challenger Bob Riley prevailed over
then mcumbent Governor Dan Siegelman by some 3,100 votes. Governor Siegelinan
immediately began a legal challenge to obtain a recount of the votes. Along with Attomey Matl
Lembke of the firm Bradley/Arant in Birmingham, I was employed by Govemor-elect Bob Riley
to resist the recount challenge.

For nearly two weeks, co-counsel Matt Lembke and I (along with other attorneys who assisted
locally in varioas counties, but those attormeys did not include Dana Il Simpson) “punched and
counter-punched™ all over the State, with Governor Siegelman’s attomeys Ioc Espy and Robhy
Segall, both of Montgomery, and “Boots” Gale of Birmingham, as to Governor Siegelmen’s
efforts to obtain vore recounts and our efforts to block any tecounts.

[ tuke up Mrs. Simpson’s allegations involving me as follows:

L. Ms. Simpson alleges a conference call occurring on November 18, 2002, As [ recall that
day, Atlorney Matt Lembke and I arrived within minutes of each other at approximately
9:00 arn, at Rob Riley’s Jaw office in Birmingham. Rob Riley’s office had come to be
headquarters for the election recount challenges.

On November 18, 2002, Mait and ] speni the entire moming working together with Rob
Riley in Rab’s taw office. As Irecall, sometime in thcaﬁ.crmon Teby Roth (T e}
stuck his head i where we were afl working, advis L i
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from someone in Governor Siegelman’s campaign inquiring as 1 when Governor
Siegelman could speak by phone with Governor Riley.

During the afiernoon, Makt and 1 were in Rob Riley’s law office with Governor Riley,
Rob Riley, Steve Windom, Toby Roth, and others standing in the doorway — in fact, Mait
and I pulled up chairs by Governor Riley and waited with him for the call. The call came
sometime thereafier, While I could nothear Governor Siegelman’s end of the call, 1
could hear Governor Riley’s. The two men had a very amicable and friendly
conversation. When Governor Riley hung up the phene, he stood up, Mait and 1 stoed
up, and Governor Riley put an arm around each of us, hugging us to him, and said; “The
winning team”. Rob Riley Tad a camera and snapped a photo. There were then hugs and
handshakes all around and that was the end of it

Later, after Governor Siegelman conceded publicly, we all rode with Govemor Riley to
his press conference. I recall we were all exhausted because there had been some days of
around the clock working on the various pending lawsuits and the varions legal briefs. 1
do not believe, nor do 1 recall, any conference call occurring with Ms. Simpson. In fact,
during the entire recount controversy, Matt Lembke and I never did apything involving
the issues, including conference calls, unless we did it together and with both
consultation/concurrence by both of us on any matter, as we were the lead attorneys.
Further, on November 18, 2002, Matt and 1 were never outside of each other’s presence
for any length of time for any phone conferences.

As to Ms, Simpson’s allegations about concem over & Ku Klux Klan rally mvolving
campaign signs of Governor Riley, 1 simply do not know of anyone who would give 2
good Southern “damn” or a “hoot-in-hell” about what the KKX thinks, cither before,
during, or after an election on any issue. Certainly this would be particularly true as to
the placing of anyone's campaign signs at a Klan rally after an election.

. As to Ms. Simpson’s allegations concerning me approaching either Govemor Siegelman

or some of his “campaign people” about Governor Siegelman conceding the election and
in return the KKK allegations, as well as that any Federa! investigation/prosecution would
end, that simply did not happen.

1 could not ethically (and did not) approach another attorney’s client (in this instance
Govemar Siegelmatt), nor did I contact any of Govemor Siegelman’s “campaign people”.
Additionally, | would have no authority to prevent, stop, or end any Federal or State
investigation/prosecution of anyone. That kind of authority derives only from State or
Federal Attorney Generels, State District Attorneys, United States Attorneys, or the
United States” Justice Department, none of whom was [ in contact with concerning any
investigation/prosecution of Govemor Siegelman as alloged by Ms. Simpson.

Along with other co-counsel, I did help represent former HealthSouth CEO Richard
Scrushy in the Middle District Federal Court of Alabama in 2006, wherein former
Governor Don Siegelman was a co-defendant. While there is much that can be said about

2
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that trial, I continue ta believe that both Richard Scrushy and Don Siegelman were
erroneously convicted and that their respective convictions should be reversed an appeal
for many trial errors, However, I did not (as Ms. Simpson alleges) “go back and tell the
Governor things” about M. Scrushy’s case. Neither did I discuss Mr. Scrushy’s case
with Rob Riley. Again, these allegations by Ms. Simpson did not happen.

Additionally, there is just simply no conflict of interest on. my part in having represented
M. Scrushy, as Ms. Simpson’s allegations on that issue are not true. In fact, the first
time I ever heard of Ms. Simpson and/or her allegations was in May 2007 when I received
media calls about her allegations.

5. Finally, among other general matters that I recall on November 18, 2002, co-counsel Matt
Lembke, Rob Riley, and I were together in Rob’s office on the mentioned date. As
recall, none of us were ever outside each other’s presence on that day for any length of
time, so if a conference call with Ms. Simpson occurred as she alleges, 1 am confident we
would remmember i1, particularly, in light of the comments she alleges. Again, I neither
recall any such call, nor do I believe any such call/conversation as alleged ever took
place.

Further, Bill Canary was not present with us on November 18, 2002, nor do I ever recall
any conference call with him. In fact, to my knowledge and recall, Thave neverbad a
phone call with Mr. Canary.

Reiterating, the allegations made by Ms. Simpson involving me are simply not true.
While Ms. Simpson herself may not personally be in doubt, however, with no disrespect
intended, I certainly believe her to be in ermror.

e EW

Tefry LucasButts

SWORN TO and subscribed before me this /w day of October, 2007.

Notary‘Pubhc O S

My Commission Expires: £ Gonen. E.
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STATE OF ALABAMA )

JEFFERSON COUNTY )

AFFIDAVIT OF MATTHEW H. LEMBKE

My name is Matthew H. Lembke. I am a partner in the Birmingham, Alabama
office of Bradley Arant Rose & White LLP. I received my law degree from the
University of Virginia School of Law in 1991. Following law school, I clerked for Judge
J. Harvie Wilkinson III on the United States Court of Appeals for the Fourth Circuit and
for Justice Anthony M. Kennedy on the Supreme Court of the United States. I joined
Bradley Arant in 1993 and have practiced at the firm continuously since then,

In the fall of 2002, I served as counsel to the Riley for Governor campaign. The
results of the 2002 Alabama gubernatorial election were very close. Bob Riley, then a
congressman, won by approximately 3,000 votes over Governor Don Siegelman. I
undcrstand it to have been the closest gubernatorial election in Alabama history.

Due to the closeness of the election, Governor Siegelman initially refused to
concede and asked for a recount of the ballots. What ensued was a legal controversy
involving numerous state courts that extended over a 13-day period until Governor
Siegelman conceded on Monday, November 18, 2002.

In my role as campaign counsel, I led the Riley campaign’s efforts in that post-
election legal controversy. Within a day or two of the election, the campaign also
retained former Alabama Supreme Court Justice Terry Butts, who had been the
Democratic nominee for Alabama Attorney General in 1998, to join me in leading the

legal effort. From the time that Justice Butts joined the effort on or about November 7,
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2002, until Governor Siegelman’s concession, Justice Butts and I worked closely together
on all the legal issues.

I have reviewed the affidavit executed by Jill Simpson with regard to certain
alleged events occurring on November 18, 2002. 1have also reviewed Ms. Simpson’s
testimony to representatives of the House Judiciary Committeec on September 14, 2007.

I arrived at Rob Riley’s law office around 9:00 a.m. on November 18, 2002.
Justice Butts and I were physically located in Rob Riley’s personal office during most of
the day. Rob’s personal office is a large room with a desk at one end and a sofa and
conference table at the other end. Rob was also present in that office throughout the day.
Justice Butts, Rob, and I worked on various legal issues throughout the morning and into
the early afternoon.

In the early afternoon of November 18, we learned from Governor-elect Riley’s
campaign manager, Toby Roth, that a representative of Governor Siegelman had called to
determine where Governor Siegelman could call Governor-elect Riley late that afternoon.
For the next few hours, we sat in Rob’s office waiting to see if the Siegelman call would
take place.

Late that afternoon, Governor Siegelman placed the call to Governor-elect Riley
and stated that he was conceding the election. Along with Justice Butts, Rob Riley, Toby
Roth, and others, I listened to Governor-elect Riley’s end of the conversation. When the
call ended, the room erupted in celebration, and all of us lefi shortly thereafter to
accompany Govemnor-elect Riley to the location where he made his victory speech.

I do not recall the phone call that Ms. Simpson claims took place between her,

Justice Butts, Bill Canary, and Rob Riley at 10:52 am on November 18, 2002, for 11
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minutes. I did not leave the presence of Justice Butts and Rob Riley for more than a few
minutes at any point from the time I arrived at Rob’s office until we left for the victory
speech at the end of the day. I do not believe that I was out of Justice Butts” and Rob
Riley’s presence for 11 consecutive minutes at or around 10:52 a.m, that day. If there
had been a conference call conducted by speaker phone in Rob’s office as described by
Ms. Simpson, I believe that I would have heard it. Ido not recall any such call taking
place while I was there. In addition, Bill Canary was not at Rob’s office on November
18, 2002, nor do I recall that he participated in any conference call involving me at any
point during the post-election controversy.

The notion that Governor Siegelman would have conceded the governorship
because a photo existed of a Democratic operative planting Riley signs at a Ku Klux Klan
rally in Scottsbaro, Alabama after the election strikes me as absurd. Indeed, the first time
I ever recall hearing about Riley signs at a Ku Klux Klan rally in Scottsboro, Alabama
was when I read a press account of Ms. Simpson’s affidavit.

I was with Justice Butts on November 18 virtually continuously from
approximatcly 9:00 a.m. until Governor-elect Riley’s victory speech, and I am unaware
of him having had any meeting or phone call with Governor Siegelman or any
representative of Governor Siegelman to discuss a concession.

During the post-election legal controversy, there were several lawyers around the
state who served as co-counsel for the Riley campaign on various post-election legal
matters. Jill Simpson was not one of those lawyers. In fact, the first time I ever recall
hearing Ms. Simpson’s name was when I read an account of her affidavit on the New

York Times website,
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The gentleman’s time has expired.

Do you want——

Mr. FORBES. Yes, Mr. Chairman. If the gentleman would listen
to my statement, I did not say perjury. I said referred to the De-
partment of Justice for investigation.

Mr. Davis. I thought it was extraordinary, Mr. Forbes, sir, your
statement is contradicted by the phone records.

Mr. ScorT. The gentleman’s time has expired. If the Ranking
Member wants to finish his response or make a response to the
gentleman’s comments

Mr. FOrRBES. Mr. Chairman, I was very careful in saying that it
should be referred to the Department of Justice.

And the other thing that I emphasized—the gentleman probably
heard—was Ms. Simpson’s not here. It would be very easy to bring
Ms. Simpson here—you had the ability to call the witnesses—and
have Ms. Simpson choose the kingpin, have her be in testimony, to
have her be here so that we could cross-examine. She is not here.

That is my statement, I believe it is accurate, and——

Mr. ScotT. The gentleman’s time has expired.

Mr. FORBES. Thank you.

M?r. ScoTT. The Ranking Member of the Subcommittee, Mr. Can-
non?

Mr. CANNON. Thank you, Mr. Chairman, and I appreciate the
calm and thoughtful way you have been handling this hearing.

A couple of points that I would like to make before I ask some
questions. In response to Mr. Conyers, I just would like to point out
to Mr. Biskupic or Biskupic never knew that his name was on the
list, and I think we have verified that through out discussions with
various witnesses.

And, secondly, I would like to congratulate the gentleman from
Michigan and do hope that the newspapers lead with the headline
“allegations” in huge type, and then the rest of this about selective
prosecution in small letters, because that is clearly the distinction
that we are dealing with here.

And I want to apologize, Mr. Chairman, also. We have a markup
in Resources, and I have to be over there to vote. I have been here
other than the voting over there, but I did need to be gone. I am
SOrTYy.

I apologize to our witnesses for not having been here for the
questioning, and I apologize if I am redundant in any way.

But, Mr. Thornburgh, I would actually like to ask you a question,
a bit of a loaded question, I grant you, but do you believe that your
client is innocent?

Mr. THORNBURGH. I believe that the government has the respon-
sibility to prove his guilt beyond a reasonable doubt, and my role
is to hold the government to that standard. My beliefs one way or
the other are not really relevant.

Obviously, I believe that this is an unjustified prosecution based
on the facts that I set forth and which involved to me the use of
trivial irregularities and an attempt to escalate those into Federal
felony charges. In that sense, I do believe he is innocent.

Mr. CANNON. Well, that was really quite direct. Thank you.

I note that we have television cameras here today, and it occurs
to the mind it is not because of large type allegations but because
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of your presence as a former Republican Attorney General. Now I
recognize the fact that you have a special interest in the Depart-
ment of Justice and that your concerns about the department carry
a personalized and a particular view.

But it seems to me that your appearance here today does a cou-
ple of dramatic things. In the first place, it says that you believe
strongly enough about this that you should appear. Don’t you think
that affects the nature of the case that is going forward in a way
that (I)nay help your client, but may be detrimental to the depart-
ment?

Mr. THORNBURGH. I would certainly hope not. I appear here
today as a lawyer for an individual who has been charged with a
Federal felony, serious, 84 counts of felony, and my job as a lawyer
is to represent that individual as best I can and see that insofar
as he is concerned, justice is accomplished.

Mr. CANNON. That is a very lawyerly statement, and I agree with
it entirely as a lawyer. But you are not just a lawyer. The reason
the cameras are here today are not because you are a lawyer de-
fending a client who you may believe or whom you are just defend-
ing and trying to get the best defense possible. That is not why
they are here. They are here because of your prior status. Doesn’t
that concern you somewhat?

Mr. THORNBURGH. Well, I do have a devotion to the Department
of Justice. I served over half of my professional career in the De-
partment of Justice in one capacity or another, and I have spoken
out previously on irregularities that I think are occurring, most no-
tably on the attempt to subvert the attorney-client privilege which
has been undertaken by the department.

Mr. CANNON. And we agree on that point, by the way.

Mr. THORNBURGH. Well, that is an example

Mr. CANNON. There are lots of issues out here.

Mr. THORNBURGH. Yeah, that is right, and one of the issues to
me is the overreaching of Federal prosecutors to create Federal of-
fenses out of trivial violations of——

Mr. CANNON. We do not disagree on much, let me just say, and,
clearly, look, my biggest concern is with your role and your history
and your current advocacy because you are advocating for your cli-
ent.

Mr. THORNBURGH. I am, indeed. I am here

Mr. CANNON. My problem is that the Justice Department will al-
ways have problems whatever the Administration is, and it is the
job of this Committee to help keep those things on track. It is easy
for that organization to go off track a little bit. It has, as you know,
wonderful institutions, wonderful rules, wonderful checks and bal-
ances within the department. Those are deteriorating for many rea-
sons, including the war on terror.

I would just in conclusion suggest that you take a step back as
an advocate and recognize that our job here is not to hammer the
former Attorney General, not to make a case in a narrow sense
against one prosecutor or against, say, two prosecutors, which, by
the way, after having been in some of these cases, they are not be-
fore us today.

The fact is we have prosecutors who, generally speaking, are
doing a good job and, as a Committee, we have a responsibility to
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help reinforce the good and root out the bad, and I suspect that if
you reflect on this, you are going to agree that your advocacy here
probably is counterproductive to your longer-term views and con-
cerns about the department.

Mr. THORNBURGH. I would certainly hope not, but I appreciate
your views on that.

Mr. ScotrT. Thank you. The gentleman’s time has expired.

Did the gentleman from Georgia have a motion to make?

Mr. JOHNSON. Yes, Mr. Chairman. I request that the gentleman
from Alabama, Mr. Davis, be granted 1 minute of my time.

Mr. Scort. Without objection, the gentleman from Alabama is
recognized for 6 minutes.

Mr. Davis. Thank you, Mr. Chairman.

Thank you, Mr. Johnson, for yielding.

Mr. Jones, most of my questions would be to you, but I do
want——

Mr. DELAHUNT. Mr. Chairman?

Mr. ScotrT. The gentleman from Massachusetts?

Mr. DELAHUNT. Yes. A parliamentary inquiry.

Mr. ScoTT. State the inquiry.

Mr. DELAHUNT. Is it appropriate at this point in time for me to
move; to grant to the gentleman from Alabama 4 minutes of my
time?

Mr. ScorTt. Without objection, the gentleman is recognized for 10
minutes.

Mr. DAvis. Thank you, Mr. Delahunt, for being so gracious, also.

Most of my questions, Mr. Jones, would be to you, but I want to
briefly pick up on the point that I made before. There was a loss
of exchange between myself and Mr. Forbes.

One of the irresolvable questions before this Committee is the ve-
racity of the individuals who submitted these affidavits. This Com-
mittee is not a grand jury. This Committee is not a jury. So we are
enormously limited and we should be limited in our capacity to de-
termine who is being accurate and who is not. I suppose the public
has to make that judgment.

But I do want to make sure that we do not turn this into a hear-
ing in which we cast dispersions on witnesses to suggest that they
have manipulated their testimony and, if that is done, it needs to
be done with a factual foundation. So I turn again to the point that
I made earlier.

This is a material question here. Simpson alleges that on Novem-
ber 18, 2002, she had a conference call with Terry Butts, former
member of the Alabama Supreme Court who had become politically
active; a gentleman named William Canary, political operative in
Alabama whose wife was the U.S. attorney then and is still now
the U.S. attorney of the Middle District of Alabama; and Rob Riley,
an attorney who practices at the firm Riley Jackson, the son of the
current governor.

Three affidavits submitted today by Mr. Riley, Mr. Butts, and
another individual who was working for Mr. Butts, Mr. Matt
Lembke. All three of these affidavits make the assertion that there
was no phone call on November 18 in which they participated with
Jill Simpson. Exhibit 4 to the Simpson deposition, which I have
asked unanimous consent that it be introduced into the record of
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these proceedings, is crystal clear on one point. If you look at the
bottom of the entry, 11/18/2002, a call to Birmingham, Alabama, to
205-870-9866, for 11 minutes. If you run a search on NetOpus.net,
you will find Riley & Jackson, phone number 205-870-9866.

Mr. Chairman, I believe I have asked unanimous consent that
this search inquiry be admitted into the record.

So, before we make judgments about Simpson or anyone else, let
those judgments not be immediately contradicted by the phone
records and the unimpeachable facts.

Mr. Jones, you mentioned your representation as Don
Siegelman’s attorney in connection with the matters that eventu-
ally led to his indictment. I want to focus you on one timeframe.
I want to focus you on the end of 2004, at least the last 6 months
of 2004.

Because even with 10 minutes, my time is limited. I am going
to move to the questions, and I ask you to give me quick responses.

In the end of 2005 or that last 6 months of 2004, were you in
regular conversations with two prosecutors in Montgomery and the
U.S. attorney’s office, Mr. Feaga and Mr. Franklin?

Mr. JONES. Congressman, I attempted to be for several months
after we were told we would get an answer within 30 days. I at-
tempted to be, and it was very little conversation until ultimately
the conversation on the telephone in late November, early Decem-
ber of 2004

Mr. Davis. Okay. Now, before we get to that, during the period
of time when you were in communication with Mr. Feaga and Mr.
Franklin, did there come a point when they made representations
to you regarding the quality of their case against Mr. Siegelman?

Mr. JONES. Yes. That was in July of 2004.

Mr. Davis. Would you quickly tell the Committee about that con-
versation?

Mr. JONES. Essentially, we were told that most all of the allega-
tions that we had been looking at previously had been written off,
they were too trivial to bring with the former governor.

Mr. Davis. Now let me slow you down. This is important. The
people who made the representation to you that most of the allega-
tions against Don Siegelman had been written off were the two
prosecutors, Mr. Feaga and Mr. Franklin. Is that right?

Mr. JoNES. That is correct.

Mr. Davis. All right. Continue.

Mr. JONES. We were also told that they had narrowed the focus
down—they had only been on the case, by the way, about 3
months—into three areas. Two of those areas which I have outlined
were absolutely clear. There was no crime committed. We knew
that there was nothing there. They recognized that. The issue with
the——

Mr. Davis. And, again, I am going to slow you down. When you
say “they recognized that,” you are saying that Mr. Franklin and
Mr. Feaga acknowledged to you that two other areas had little or
no merit?

Mr. JoNES. Well, I will not say they used those terms, but it was
pretty obvious they were concerned about that area.

Mr. Davis. Okay.
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Mr. JONES. The third one involved the allegation of this appoint-
ment of Richard Scrushy to the CON Board, and while Mr. Feaga
did say

Mr. DAvis. Now let me slow you down because, again, you and
I know these facts. Everybody here does not. There was an allega-
tion that was eventually included in the indictment that Mr.
Scrushy was appointed to the state certificate of need board and
that there was a quid pro quo in which Scrushy agreed to con-
tribute money to a lottery initiative the governor was sponsoring.
That was one of the allegations, correct?

Mr. JoNES. Correct.

Mr. Davis. And Mr. Feaga and Mr. Franklin indicated to you, did
they not, that that was the dominant area in which they were look-
ing as of July 2004? Is that correct?

Mr. JONES. That is correct, Congressman.

Mr. Davis. Did Mr. Feaga and Mr. Franklin characterize to you
the quality of the evidence around that particular allegation?

Mr. JONES. The way they characterized the evidence, you know,
Mr. Feaga in particular felt that the circumstantial evidence, in his
view, was compelling, but as I rattled off all the defenses and all
of the facts that were holes that they had in the case, which they
never filled, by the way, he also acknowledged that the defenses in
that case factually and legally were also compelling, and it was
very troubling, and it indicated to us that if he could not fill those
holes, then likely these charges would not be brought.

Mr. Davis. Did the lottery transaction or the alleged quid pro
quo rest on the testimony of one particular cooperating defendant,
Nick Bailey?

Mr. JONES. Nick Bailey solely.

Mr. DAvis. Did Mr. Feaga indicate to you in his conversations
that there were problems with the credibility of Nick Bailey?

Mr. JONES. Yes. Everyone

Mr. Davis. Would you tell the Committee about that?

Mr. JoNES. He knew that. Everyone knew that. Mr. Bailey had
committed several crimes with Lanny Young. He had taken a cou-
ple hundred thousand dollars worth of bribes, and there was a seri-
ous gap factually in

Mr. Davis. In addition to the normal kinds of impeachment, co-
operating witness, the fact that Mr. Bailey admitted to numerous
crimes, did Mr. Bailey or did Mr. Feaga indicate to you that at one
point Mr. Bailey had changed his story regarding the transaction?

Mr. JONES. Not at that time. Not at that time, Congressman. At
that time, that was the significant gap because what Mr. Bailey
was telling them could not match up to the objective facts about
when the check was cut, when it was delivered to Montgomery.

Mr. DAvis. And did Mr. Feaga acknowledge that there was this
gap based on Mr. Bailey’s testimony?

Mr. JONES. Oh, yes, sir. Absolutely. And it was not until later
when I brought that back up—and this would have been in 2005—
where he said, “Well, Mr. Bailey has now essentially rethought his
testimony, and that is not”

Mr. Davis. All right. But as of July of 2004, did Mr. Feaga sug-
gest to you that there were major factual gaps in Nick Bailey’s tes-
timony?




320

Mr. JONES. Yes, sir. That is why he wanted us to toll the statute
of limitations so they could try to fill those gaps.

Mr. Davis. All right. What was your state of mind in July, early
summer of 2004, regarding the likelihood of the U.S. attorney’s of-
fice bringing a case against Don Siegelman?

Mr. JONES. All three of us—all three of the defense lawyers—felt
like that case was coming to a close within the next——

Mr. DAvis. And was that based on statements or your reading
from statements that the prosecutors—Mr. Franklin, Mr. Feaga—
made to you?

Mr. JoNES. It was based on those statements. It was based on
my 20-something years of experience, and it was based on our own
investigation.

Mr. DAvis. Did there come a point at the end of 2004 when Mr.
Feaga indicated to you that he had been in communications with
the Department of Justice regarding this case?

Mr. JoNES. That is correct. In late November of 2004, early De-
cember, Mr. Feaga apologized for not giving us the answer he had
promised earlier, but indicated there had been a meeting in Wash-
ington and that the lawyers in Washington had asked him to go
back and look at the case, review the case top to bottom.

Mr. Davis. Did Mr. Feaga suggest to you when the communica-
tions with the lawyers in Washington had happened regarding the
Siegelman case?

Mr. JoNES. He did not. He just said, “We had a meeting in Wash-
ington.”

Mr. DAvis. But your interaction with Mr. Feaga was in Novem-
ber 2004. Is that correct?

Mr. JoNES. Correct.

Mr. DAvis. Inferring to you that the conversations happened at
some point prior to November 2004?

Mr. JoNES. That is correct.

Mr. DAvis. We have had the Ranking Member introduce into the
record the full transcript, the sworn transcript, of Jill Simpson’s
testimony of September 14. Let me refer to it.

On pages 50, 51 and 52, Ms. Simpson testifies that in early 2005,
she had an exchange with an individual, Rob Riley, and that Mr.
Riley made the representation to her that he had been told that
Karl Rove, the President’s former political adviser, had been in
communication with the Office of Public Integrity and that he, Mr.
Rove, had prodded the Office of Public Integrity to bring a case
against Mr. Siegelman.

Certainly, all of us figured on time to review in detail what she
said, but that is contained on pages 50, 51 and 52. In other words,
Ms. Simpson’s suggests that the timeframe of Rove’s intervention
happened in late 2004, Mr. Rove’s intervention at the Department
of Justice.

Mr. Jones, did Mr. Feaga indicated to you that he had been in
communication with the Department of Justice at some point in
late 2004 during the exact timeframe as Simpson alludes to?

Mr. JONES. Congressman, he not only indicated to me, but there
were lawyers representing witnesses later on that he also made the
same representations to. Yes.
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Mr. DAvis. Mr. Chairman, my time has expired. I will have my
5 minutes come around to me eventually, but I thank my col-
leagues for yielding their time to me.

Mr. ScorT. Thank you. I think we used your 5 minutes. You had
4 from Delahunt, 1 from the gentleman from Georgia and your 5.
So I think you may be getting someone else’s.

Ms. LOFGREN. Mr. Chairman, I would be happy to yield a minute
of my time to the gentleman.

Mr. Scort. Okay. Let’s go at this time to the gentleman from
Ohio, Mr. Jordan?

Mr. JORDAN. I thank the Chairman. I would like to yield a couple
minutes to the Ranking Member on the Commercial Committee.

Mr. CANNON. Thank you. I appreciate the yielding.

And I am intrigued by the gentleman from Alabama, Mr. Davis,
who, as I understand, was a prosecutor and who is now interro-
gating a friendly witness based upon conversations with the opposi-
tion, and I think the record should sort of reflect the fact that the
testimony thus far is sort of one-sided.

I would like to suggest a couple of things here. In the first case,
Mr. Feaga is a well-known prosecutor who, in fact, did prosecute
Democratic Governor Siegelman, but he also prosecuted former Re-
publican Governor Guy Hunt. This is a guy who I think is well-re-
spected in the field. You may have some personal views about him.
I do not know, Mr. Davis. But he is not a Republican hack going
after Democrats. I do not think that would be fair to say.

And I would like to ask unanimous consent to introduce into the
record a letter to The New York Times sent by Mr. Feaga, and I
am just going to read one paragraph, and then I will yield back.

[The information referred to follows:]
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Page Tol 2

----- Original Message-----

From: stevefeaga

To: ietters@ nytimes.com

Sent: Mon, 9 Jul 2007 11:31 am

Subject: Fwd: Your Editorial on U.S. v. Siegelman

Sirs: [wmn re-sending my letter which 1 sent you on 7 July 2007, As requested in vour automated email
reply [ am sending the contact info you require. [ tried to shorten the letter down to 150 words. The
large number of mistaken assertions in the editorial made that impossible. Sincerely Steve Feaga,
Assistant United States Attorney. Middle District of Alabama

Sirs:

Your recent editorial about the prosecution of Don Siegelman contains several mistaken assertions
about the case. I am writing to correct a few of them.

Siegeiman recerved both personal and campaign funds in exchange for favorable discretionary
actions as Governor. Five trial witnesses testified from first-hand knowledge to the existence of an
express quid pro guo agreement between Siegelman and three people who paid Siegefman in
exchange for official action. Two of these witnesses testified that they had personally made
agreements with Siegelman and paid him money in exchange for a promise to perform officia!l

acts. Tre other three witnesses testified that they were told, either by Siegelman or the also-
convicted bribe payor, of the existence of the agreements. In the instances when the money paid
in exchange for the promise was a campaign contribution, the evidence at trial proved that
Stegelman went to extraordinary lengths, including violating Alabama's Fair Campaign Practices Act

7112007
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disclosure requirements, to hide the contribution. Neither Siegelman nor his convicted co-
defendant took the stand to deny any of these assertions.

The claim of Dana Jill Simpson that she participated in a telephone call allegedly establishing

a White House connection to the case has been refuted publicly by all of the other alleged
participants, including Terry Butts, a former justice of the Alabama Supreme Court and co-counsel
for Siegelman's co-defendant at the trial, I have no way of knowing what occurred in Washington
D.C., or elsewhere, when I was not present. What I do know is that no one pressured me, in any
way, to pursue these charges.

The case of United States v. Siegelman was pursued and successfully prosecuted because my co-
counsel and I, a grand jury, a trial jury, and a federal judge, after hearing the facts, believed that
those facts established that Siegelman unlawfully sold out the best interests of the people of the
State of Alabama. Any assertion to the contrary, regardless of how well or maliciously intended, is
just plain wrong.

Sincerely,

Stephen P, Feaga

Assistant United States Attorney

Co-counsel in the prosecution of U.S. v. Siegelman, Scrushy, et. al.

7/11/12007
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Mr. Davis. If the gentleman would yield, he is actually a very
fine lawyer, and I work with him. He inquired about my personal
opinion, a very fine man, a very fine lawyer. I did not suggest oth-
erwise.

Mr. CANNON. I appreciate that, especially in the context of his
statement. This is a letter to the editor of The New York Times,
I believe. “The case of the United States v. Siegelman was pursued
and successfully prosecuted because my co-counsel and I, a grand
jury, a trial jury and a Federal judge, after hearing the facts, be-
lieved that those facts established that Siegelman unlawfully sold
out the best interests of the people in the State of Alabama. Any
assertion to the contrary, regardless how well or maliciously in-
tended, is just plain wrong. We are not a court of law. We are not
a jury. We are not looking at Mr. Feaga.”

And I think that he has actually come out of this particular
round of this discussion pretty darn well, and the friendly witness
testimony to the contrary notwithstanding, this is not about wheth-
er Mr. Siegelman should or should not be in jail. It is about the
Department of Justice, and I think that what we have heard so far
is not compelling that we have a problem with it or the problems
we have are not being resolved by this hearing.

And I would yield back to the gentleman from Ohio, and I think
that the gentleman, Mr. Forbes, would like to have time yielded to
him.

Mr. JORDAN. Mr. Chairman, I would like yield the remainder of
my time to Mr. Forbes.

Mr. FOrRBES. Thank you, Mr. Chairman.

Mr. Jones, I just want to come back to you because, you know,
the problem we have with these hearings is we get all kinds of ap-
ples and oranges and everything that is involved, and I know that
you did not get to be in the trial with Governor Siegelman. That
was your testimony.

Mr. JONES. Correct. That is correct.

Ml‘; ForBES. But Governor Siegelman did go to trial. Isn’t that
true?

Mr. JoNES. He did.

Mr. FORBES. And he had, I am sure, talented and competent at-
torneys who you would worked with before, and you do not lay any
claim that they were not competent or did not do a good job at the
trial, did you?

Mr. JONES. You know they are sitting right behind me, and I
would not dare say that. [Laughter.]

Mr. FOrBES. They would beat you. They would hit you with a
chair by then.

Mr. JONES. No. You are right.

Mr. FORBES. And all they were able to ask whatever questions
they want under the appropriate rules of procedure for the court
to the witnesses that were testifying at that trial, weren’t they?

Mr. JONES. I am assuming that is true.

Mr. FORBES. And at the end of all of that trial, not the short lit-
tle tidbits that we have here today, but at the end of the trial, a
full Federal trial, a jury found Governor Siegelman guilty. Is that
correct?

Mr. JoNES. That is correct.
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Mr. FORBES. And I am sure there were motions made after that
to the Federal judge to find something that the jury did wrong, and
the judge said no and he sentenced Governor Siegelman based on
that trial. Is that accurate?

Mr. JONES. That is correct.

Mr. FORBES. And now that is up on appeal, and we trust judges
to look at that. In fact, the Chairman of this Committee made a
statement the other day when he came in to national security
issues. If you trust judges, you do not have any problem with this
act. We trust them for national security issues, but we do not trust
them on these kind of legal procedures.

And, basically, Mr. Thornburgh raised the question about the ap-
pearance of impropriety, and then we emphasize allegations. But
here is what happens. The cycle repeats itself over and over again.
You make allegations. You bring witnesses in who make state-
ments sometimes without facts because it is something they have
read in the paper or they have heard or they have seen. The pros-
ecutors cannot even come in here and refute it because they feel
ethically that would be improper to do.

Then you make the allegations long enough and loud enough,
people begin believing and taking those allegations as fact, and
then, all of a sudden, you have an appearance of impropriety which
leads to the erosion of public confidence. We come in here and re-
peat the cycle over and say, “Why does it happen?”

Mr. Shields, I hope I will get a few more minutes with you, but
I only have a couple seconds now.

You do not have a law degree, do you?

Mr. SHIELDS. No.

Mr. JONES. And you do not have a degree in statistics, do you?

Mr. SHIELDS. I have taken a number of statistics courses.

Mr. Scott. Will the gentleman use the microphone, please?

Mr. JONES. But you have taken some courses, right?

Mr. SHIELDS. I have taken about 18 hours worth, yes.

Mr. JONES. Okay. And in just the couple of seconds I have left,
why did you not limit the data in your study to either actual indict-
ments or convictions instead of just the ones that were reported in
newspapers?

Mr. SHIELDS. Well, because I am a communication professor, and
I am interested in communications.

Mr. JoONES. That is right. You are a communication professor,
and you are not looking at statistics of what actually happened.
You are looking at the communications. But isn’t it true—or maybe
you do not know this, not having a law degree or a statistics de-
gree—but a lot of investigations by prosecutors are never made
public, are they?

Mr. SHIELDS. No, but they are just as damaging when they are
made public, as if they had prosecuted.

Mr. JONES. I am sorry?

Mr. SHIELDS. As if they had indicted:

Mr. JONES. No, no. When you are looking at the investigations,
there are a lot of investigations that take place that are not re-
ported in newspapers. Isn’t that true?

Mr. SHIELDS. Well, I have found——

Mr. JONES. But you do not know that. You are not a lawyer.
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Mr. SHIELDS. I am not a lawyer, but I have found a number of
investigations were reported in the newspaper.

Mr. JONES. I see, but you do not know about the ones that were
not reported in the newspapers.

Mr. SHIELDS. No.

Mr. JoNES. Okay. Thank you.

Mr. SHIELDS. The DOJ will not give us that information.

Mr. JONES. That is right.

I yield back.

Mr. ScotT. The gentleman from North Carolina, Mr. Watt?

Mr. WATT. Thank you, Mr. Chairman.

Professor Shields, I am struck by one particular section of your
testimony that I want to read into the record and get you to elabo-
rate on.

Your hypothesis was that party affiliations of the officials and
candidates investigated would match the normative data. I am
reading from page 4 of your testimony. However, the sample in-
cludes 631, 76.95 percent, investigations of Democrats and 142,
17.32 percent, investigations of Republicans, and 47, 5.73 percent,
investigations of Independents or other officeholders or candidates.

And then you say this, which I want to make sure that nobody
misses, “The disparity in the proportions of the actual sample be-
tween investigations and-or indictments of Democrats in relation to
Republicans is again statistically significant beyond the .0001 level
and could have occurred by chance less than one in 1,000 samples.

Mr. SHIELDS. Yes, that is 10,000.

Mr. WATT. One in 10,000 samples. Does that mean, Professor,
that all else, everything else being equal, the chances of no political
partisanship being taken into consideration in this grouping of
prosecutions, charges, investigations, is less than one in 10,0007

Mr. SHIELDS. It is pretty significant data, yes. That is the point.
Less than one in 10,000 chances of this data being in error when
you do the chi-square statistic.

Mr. WATT. Okay. And so if you just did a regular statistical anal-
ysis, the chances that something other than sheer chance was
taken into account?

Mr. SHIELDS. That is correct. That is correct.

Mr. WATT. It is less than one in 10,000.

Mr. SHIELDS. Yes.

Mr. WATT. Okay. That is what I wanted to be clear on.

With that, I will yield the balance of my time to the gentleman
from Alabama.

Mr. Davis. Thank you, Mr. Watt.

Mr. Jones, let me return to you, and let us pick up the timeframe
that we previously talked about after Mr. Feaga represented to you
that the Department of Justice wanted a review of this case. As
you move into the 2005 calendar year, did there seem to be a
chan§$ in the tenor and the tone of the investigation that you
noted?

Mr. JONES. A hundred and eighty degrees opposite.

Mr. Davis. Would you tell us about it?

Mr. JONES. Every month with the grand jury, we saw new wit-
nesses coming forward. Everything was back off the table. The Fed-
eral role was, I think, greater. It was very public, and it was very
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intense. It was not a review literally as a review. It was as if the
case started all over again.

Mr. Davis. Did it appear that the U.S. attorney’s office had ceded
a significant amount of the day-in, day-out responsibility in this
case to the Department of Justice?

Mr. JoNES. Well, the FBI were doing the day to day, and Mr.
Feaga was conducting most of that grand jury, as I understand it.

Mr. DAvis. Does the name Noel Hillman register to you?

Mr. JONES. Yes. He was head of the public integrity section at
the time.

Mr. Davis. Did Mr. Hillman at some point move from public in-
tegrity to become a United States district judge?

Mr. JONES. He did.

Mr. DAvis. And was it shortly after the period of time in which
he would have been the Office of Public Integrity to go from Public
Integrity to the U.S. district judgeship?

Mr. JONES. That is correct. That is correct.

Mr. DAvis. Let me refer to the opening statement that you have
submitted to the Committee today. I want you to elaborate on this
sentence. You talk about how the tenor and tone of the investiga-
tion changed, and there appeared to be a systematic effort to gath-
er any negative evidence on Mr. Siegelman.

This is what you say, “Targeting individuals rather than crimes
taints that entire process,” referring to the system of justice, “and
gives investigators and prosecutors an ends-justify-the-means li-
cense to abuse the public’s trust.”

Mr;) Jones, would you elaborate on what you mean by that sen-
tence?

Mr. JONES. Certainly, that is exactly what appeared to have hap-
pened here. There were allegations that had surfaced that had
been written off, but then, all of a sudden, there was this much
wider net that we were seeing that included every financial con-
tributor, every investment that Don Siegelman had made, every
check that his wife had written. This was—my public statements
reflect it—an investigation about an individual, and that is just
something that we cannot tolerate in this country, to investigate
individuals. It does give prosecutors—and investigators as well—Ii-
censes to change, to twist, to cajole testimony.

Mr. Davis. Mr. Thornburgh, would you comment on that?

Mr. THORNBURGH. I think that the responsibility of prosecutors
at every level of government is simply to follow the evidence wher-
ever it leads, and oftentimes it leads to people in high public office,
and they should not hesitate to prosecute those persons. But it is
all evidence based and not based on any targeting process.

Mr. ScoTT. The gentleman’s time has expired.

The gentlelady from Ohio, do you have a motion?

Ms. SurToN. Thank you, Mr. Chairman.

I ask unanimous consent to yield my 5 minutes to the gentleman,
Mr. Davis.

Mr. FOrBES. Mr. Chairman, I have no problem with her yielding
her 5 minutes when it is time for her to go, if that is okay.

Mr. ScoTrT. Without objection, her time is yielded to the gen-
tleman from Alabama and will be used when her time would have
come up.
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Ms. SuTrToN. Thank you, Mr. Chairman.

Mr. ScotT. The gentleman from Texas, Mr. Gohmert?

Mr. GOHMERT. Thank you, Mr. Chairman.

And I appreciate the witnesses being here.

As a former judge, former prosecutor, former chief justice, I am
always curious as to how people arrive at conclusions, and so I am
curious about a number of things.

First of all, I really do not know the answer. Do you know how
many Democratic Party members are elected officeholders in the
United States? Any one of you?

Mr. SHIELDS. The total number of elected officials in the United
States is estimated at slightly over 500,000, and so it would be
about 50 percent of that.

Mr. GOHMERT. And where does that information come from?

Mr. SHIELDS. The total number of elected officers, I think, comes
from the Department of Commerce, and the 50 percent information
comes from the Eagleton Institute of Rutgers University.

Mr. GOHMERT. The Eagleton Institute?

Mr. SHIELDS. Yes.

Mr. GOHMERT. Okay. And do you know how recent that 50 per-
cent figure was obtained and how it was obtained?

Mr. SHIELDS. Yes. I obtained it when I started the study, and it
is as recent as 2002.

Mr. GOHMERT. Okay. All right. So it does not take into account,
well, I guess the last 5 years then. And that is interesting that it
is 50-50, and it is

Mr. SHIELDS. No, it is 50, 41 and 9.

Mr. GOHMERT. Oh, 50

Mr. SHIELDS. Forty-one Republican and 9 Independent-Other.

Mr. GOHMERT. Oh, okay. So there are many more Democratic
Party member officeholders than there are Republicans.

Mr. SHIELDS. Well, there is 9 percent more.

Mr. GOHMERT. Okay. All right. Okay. And by your study, have
you ruled out the possibility completely that perhaps there are
more Democratic Party member officeholders who have violated the
law than there are Republicans who have violated it?

Mr. SHIELDS. Well

Mr. GOHMERT. Do you just take that as a given or——

Mr. SHIELDS. No, Mr. Gohmert. That is a legitimate question,
and that is why I had the control group with nonfederal law en-
forcement from the state and county, the city prosecutorial level as
reported in the study. There were 251 individuals in that, and
there the investigations reflected 50 percent Democrat, 41 percent
Republican and 9 percent Independent/Other, which, across the
Nation, meant that it exactly matched the percentages of elected
officeholders. So——

Mr. GOHMERT. Okay. So——

Mr. SHIELDS [continuing]. That there was no political bias at the
state and local level, and the question then became: Why is there
at the Federal level?

Mr. GOHMERT. Okay. So you would take a city or take 251. How
did you arrive at those 2517

Mr. SHIELDS. Selected them from newspaper accounts and tele-
vision accounts using Google searches.
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Mr. GOHMERT. Right. But you are saying that was your control
group. I find it interesting, though, when you try to extrapolate
numbers across the country because we know from some of our
Committee hearings, for example, there are six murders per
100,000 people in New York, there were 50 murders per 100,000
in New Orleans before Katrina. I think our last hearing said there
were 90 murders. So there are different rates of crime around the
county depending on what is being prosecuted and which crimes
are actually being looked at.

But I am so intrigued. When I was looking at your study and
some of the results because this is my third year here in Congress,
and the whole time here, I have heard now Speaker Pelosi and
other leaders in the Congress talk about repeatedly Republican cul-
ture of corruption, Republican culture of corruption, Republican
culture of corruption, and I had no idea there were more Democrats
corrupt than there were Republicans, according to the prosecutions
that were going on. So that was quite enlightening.

Mr. SHIELDS. I suspect that is because she was talking about her
colleagues in the House and the colleagues in the Senate.

Mr. GOHMERT. Well, that is an interesting issue, too, because if
you read the 80-page affidavit getting a search warrant to go into
William Jefferson’s office, and if you took the things in there that
were sworn to be true as true, then I do not know why he was not
prosecuted prior to the 2006 election. It looks like it was a lay-
down case if they could prove the things they swore were true in
that affidavit.

Yet the prosecution, as I understand it, demanded that a month
before the election, he enter the plea if there were going to be any
agreement. Otherwise, the agreement was off, which sure looks like
politics, kind of like when Caspar Weinberger was indicted in June
before the election in 1992 which had an effect on the election, just
like Bob Ney’s situation did, too. So I see why it was——

Mr. SHIELDS. Mr. Gohmert——

Mr. GOHMERT [continuing]. Enlightening to know that there are
more Democrats in trouble than there are Republicans, and I am
pleased to know that I will be able to use your study helpfully——

Mr. SHIELDS. There are 17 percent in the sample. I would say
that sometimes——

Mr. GOHMERT. Oh, so you are saying that that is

Mr. SHIELDS. No, it is not.

Mr. GOHMERT [continuing]. Not a big deal?

Mr. SHIELDS. The issue you raise of timing of when the investiga-
tions occur is very important no matter whether it is a Republican
or whether it is a Democrat.

Mr. GOHMERT. Sure it is.

Mr. SHIELDS. I am not here to defend one or the other. I do not
like either one of them when they occur, and there is no doubt, I
think, that this Justice Department also investigated some liberal
Republicans that did not quite pass their litmus test, and I think
that is probably reflected in the data, too.

Mr. ScoTT. The gentleman’s time has expired.

Mr. GOHMERT. I would yield back, but I do not have anything to
yield.
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Mr. ScorT. The gentleman from Georgia, Mr. Johnson, for 4 min-
utes?

Mr. JOHNSON. Thank you, Mr. Chairman.

Perhaps the most significant statement about the dangers of po-
litical interference with prosecutorial judgments was made by then
Attorney General and later Supreme Court Justice Robert H. Jack-
son who stated that, “With the law books filled with a great assort-
ment of crimes, a prosecutor stands a fair chance of finding at least
a technical violation of some act on the part of almost anyone.

“In such a case, it is not a question of discovering the commission
of a crime and then looking for the man who has committed it. It
is a question of picking the man and then searching the law books
or putting the investigators to work to pin some offense on him.

“It is in this realm in which the prosecutor picks someone whom
he dislikes or desires to embarrass or selects some group or un-
popular person and then looks for an offense that the greatest dan-
ger of abuse of prosecuting power lies.”

And having said that, I would like to point out that along with
concerns about Governor Siegelman and George Wilson being in-
vestigated because of pressure from the White House and from
Karl Rove, there are concerns about the prosecution of Georgia
State Senator Charles Walker.

Senator Walker has a case that is on appeal. His lawyers,
Dershowitz, Eiger & Adelson, in an October 22, 2007, letter, which
appears in our packet, have asked the Committee to take a look at
this case, and I just want to talk about the case.

Senator Walker was one of the Georgia’s most prominent Black
politicians, a former state senator who had served in a legislature
for 20 years. He made history in 1996 by being elected as senate
majority leader in Georgia, making him the first African-American
to become a senate leader in the country. His efforts in changing
the state flag and beating the current governor for the position of
senate majority leader has led many to believe that those events
led to his downfall.

During the current governor’s campaign for governor—and he
switched from the Democratic Party to the Republican Party—the
current governor vowed to create an inspector general’s office to in-
vestigate corruption and cronyism. To drive the point home, he not
only traveled to Senator Walker’s hometown of Augusta to intro-
duce this initiative, he held a press conference in front of one of
Senator Walker’s businesses.

Concurrently, the Georgia Republican leadership openly pressed
the U.S. attorney to go after prominent Democrats, a fact that was
confirmed through a subsequent investigation by the Justice De-
partment. The current governor won the election.

Walker was defeated in his bid for re-election, and it was later
revealed that the U.S. attorney, Richard Thompson, was carrying
out a political agenda with respect to some of his investigations on
Walker and others. The Office of Professional Responsibility inves-
tigation within the Department of Justice found that Thompson
was guilty of a number of politically motivated ethical lapses, in-
cluding his duty to refrain from making public comments on ongo-
ing investigations, his duty to refrain from participating in a mat-
ter that directly affected the interest of a personal friend, that is,
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the governor, and political ally and, three, his duty to refrain from
taking action that would interfere with or affect an election.

The investigation concluded that U.S. Attorney Thompson
abused his authority and violated the public trust for the purposes
of benefiting a personal and political ally. Thompson later resigned
his office as U.S. attorney in disgrace.

The investigation of the former officials were dropped, but the in-
vestigation of Senator Walker continued. Thompson’s successor,
Lisa Godby Wood, continued the investigation which resulted in an
indictment filed against Walker on 142 counts of mail fraud, tax
fraud and conspiracy, including numerous counts related to his
service as a member of the Georgia Assembly.

Several questions with respect to Senator Walker’s trial had been
raised from the integrity of the judge presiding to the selection of
the jury. The judge, U.S. District Court Judge Dudley Bowen,
whose nomination Senator Walker had opposed due to allegations
that the judge was a member of private clubs which excluded
Blacks, had close ties to the Augusta newspaper which was the
principal competitor of Senator Walker’s newspaper business, and
the jury pool was expanded from the largely minority district of
Augusta, Georgia, to the outlying areas outlining the city which is
predominantly White which resulted in an expanded jury pool.

This issue has ignited a lot of attention. Senator Walker’s case
is on appeal.

And I will yield back the remainder of my time.

Thank you.

Mr. Scort. Thank you.

The gentleman from California, Mr. Lungren, who is a former at-
torney general?

Mr. LUNGREN. Thank you very much, Mr. Chairman.

And I thank the witnesses for appearing.

The quote from Justice Jackson was, in fact, an important quote
for all of us to consider, particularly the part where he says, “It is
in this realm where the prosecutor picks some person whom he dis-
likes or desires to embarrass or selects some group or unpopular
person and then looks for an offense that the greatest danger of
abuse of prosecuting power lies.

“It is here that law enforcement becomes personal, and the real
crime becomes that of being unpopular with the predominant or
governing group being attached to the wrong political views or
being personally obnoxious to or in the way of the prosecutor him-
self.”

And I do think that is an admonition against prosecutors. I
would also think it is an admonition against Members of Congress
in the way we conduct ourselves from time to time, that it is a tre-
mendous temptation to try and find some particular item that we
can to discredit someone.

Having said that, Mr. Attorney General Thornburgh, I just want
to say that I have great respect for you. I can recall when you were
Attorney General and you had a meeting with Members of my side
of the aisle, including a number of Members of this panel, some 20
years ago at which time a Member of this Committee was under
investigation by your department—and I think you came about
that close to reading him his Miranda rights during the meeting
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we had—and the only reason I mention that is I understand the
difficulty when we have law enforcement with a discretion that is
given to them through the Constitution and the proper appoint-
ment by the President, in your instance, and the political interplay
that takes place with respect to public policy issues.

I take very seriously claims of selective prosecution, but I also re-
call being, as attorney general of California, accused of selective
prosecution whether you brought a case or you did not bring a case
whenever there was some political element involved, and I under-
stand how serious and difficult it is for you to make such claims
in this case, although there are a series of questions that were
asked you, and I wish I could get into them, but I do not have
enough time.

I would like to direct some questions to Mr. Jones.

On the record, I will just say Don Siegelman’s a friend of mine.
He served as Attorney General when I was attorney general. I got
to know him and his wife and his family, and while I would oppose
selective prosecution of any individual, I would particularly take of-
fense on someone I know and someone I served with and, during
the time I served with him, found to be a credible and responsible
person.

So the allegations that are alleged here are very serious, in my
estimation, and so I just want to get a feel from you about the pros-
ecutor in the case, the person who actually prosecuted the case and
the acting U.S. attorney.

When I received a call from Governor Siegelman’s wife on this,
I started to make a little bit of an inquiry myself, and one of the
things I received in response to my inquiry was the statement from
Louis Franklin on this matter in which he said, “I can, however,
state with absolutely certainty that the entire story is misleading
because Karl Rove had no role whatsoever in bringing about the in-
vestigation or prosecution of former Governor Don Siegelman. It is
intellectually dishonest to even suggest that Mr. Rove influenced or
had any input into the decision to investigate or prosecute Don
Siegelman. That decision was made by me, Louis F. Franklin, Sr.,
as the acting U.S. attorney in the case in conjunction with the De-
partment of Justice’s public integrity section and the Alabama at-
torney general’s office.”

Now that is a pretty strong statement on his part. I was thinking
of cases I had in which it turned out when we prosecuted someone,
it was someone of a high profile of the other party, who there was
a contention might be a rival of mine in a future race, and, frankly,
all T could say in response was, “I did not do it for that purpose.
I took into account prosecutors.”

I remember having a number of meetings with my career pros-
ecutors about the quantum of evidence that was there, making
them go over and over with me that quantum of evidence to con-
vince me that this was a solid case, and so I guess I am trying to
ask what is it that would have you convince me that this statement
is erroneous and that Mr. Franklin and the prosecutor in the spe-
cific case brought a case in which they did not believe, did it only
for political purposes?

And the reason I ask that is this—and, again, I come out of the
construct of my own experience—in California, the attorney general
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has supervisory responsibility for all D.A.’s offices. When I was at-
torney general, I could take over any D.A.’s office. I could not inter-
vene to stop a prosecution, however. I could only intervene to take
over a prosecution or start one that the D.A. had refused to do, and
the thinking was that if a prosecution that should have been
brought was not brought, there is no recourse for the public.

But if there is a prosecution that is questionable and ought not
to be brought, the prosecutions are with, in the first case, the
grand jury, the judge, the appellate court and finally the Supreme
Court, and that was sort of the framework of California law, and
I thought it was a fairly reasonable approach to look at things. So,
when I hear a serious allegation from someone I consider to be a
friend that there has been selective prosecution, and I look at the
case, I would just ask you to help me on that, please.

Mr. JONES. It is a very fair question. Let me make sure you un-
derstand. I have never ever said that Louis Franklin or Steve
Feaga were politically motivated. In fact, I do believe that by the
time this indictment was rendered, they were invested in the case
and they believed it. I publically said that before.

I do not believe, however, though, that Mr. Franklin can make
any statement anymore than I can about whether or not Karl Rove
or anyone else at the White House discussed with the public integ-
rity section whether or not to go forward against Don Siegelman.

All T know is that Mr. Feaga and Mr. Franklin did not think a
lot of this case, based on my experience and what they said, in the
summer of 2004. We were told by Mr. Feaga that he was asked to
go back by the public integrity section and, in fact, that that is
what happened.

So, unlike maybe looking at U.S. attorneys, I have never thought
necessarily that Mr. Feaga or Mr. Franklin were motivated by any
political motive there.

Mr. LUNGREN. That goes to the question. When I was dealing
with some very difficult cases, I told my prosecutors and investiga-
tors to go back and look at it, in one case when there did not ap-
pear to be sufficient evidence, but we had accusations and in an-
other case where I did not think they had sufficient evidence, and
that is the normal course of a supervisor, and that is why I am try-
ing to find what is different here, if you could tell me so I could
figure out what is different.

Mr. JoONES. Congressman, my reaction was in part the same at
the time. But when you look at the entire timeline and you look
at the fact that the indictment against Governor Siegelman had
been dismissed, and then when you look at what actually happened
in 2005, which was not just simply a review.

Remember this case had been going on for 2, 2% years, and the
allegations were there. This was more than a review. This was
going back and starting to look at areas that had never been looked
at before and that, in fact, so many businessmen and others that
were subpoenaed had to spend time and money with allegations or
at least looking at areas that never came to fruition. It was a whole
new investigation, and that is all I can say.

But I do appreciate your comments because, at the time, my re-
action was one of the same. It would not be unusual. I was con-
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cerned because of the dismissal, though, previously that they all of
a sudden come back.

Mr. ScotT. The gentleman’s time has expired.

The gentleman from Massachusetts is recognized for his one re-
maining minute?

Mr. DELAHUNT. I think it is important that we understand that
this is an important hearing because it does focus on the integrity
of the decision-making process of the prosecutor.

I would like to put aside partisan considerations, irrelevant of
whether it is a Democrat or a Republican, but I think we have to
know and have confidence if we are to reassure the American peo-
ple that the mechanisms, the checks and balances that ensure the
integrity of that decision-making process are working, that they are
effective.

The Ranking Member mentioned the Nifong matter. The state
took action there. He said we ought to be looking at the Duke La-
crosse case. Well, they did. They did that.

I think the issue is: Is OPR properly functioning? I do not know
the answer to that question.

I also want to comment on Attorney General Thornburgh’s obser-
vation about the criminalization of ordinances and county codes, et
cetera. Do we really want to do this? Is this what we intended
when we passed these substantive laws? This is something that
this Committee, Republican and Democrat, has to take a hard look
at.

Mr. Scort. Thank you.

The gentlelady from California is recognized for 5 minutes?

Ms. WATERS. Mr. Chairman, thank you.

Mr. ScorT. Wait, wait. Excuse me. Ms. Lofgren. I am sorry.

Ms. LOFGREN. Mr. Chairman, thank you for recognizing me.

First, I have a letter that has been delivered to us by Timothy
Hawks, the lawyer for Ms. Thompson who was convicted and whose
conviction was overturned and, in response, I would ask unanimous
consent to put that in the record.

Mr. Scort. Without objection, so ordered.

[The information referred to follows:]
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Dear Chairman Conyers:

1 am writing on behalf of my client AFT-Wisconsin (AFT-W) and its affiliate

unions which represent, among others, approximately 6,500 employees of the State of
Wisconsin. AFT-W members are employed in a broad, cross-section of professional
positions. Their job responsibilities require them regularly to exercise their professional
judgment to decide questions involving large sums of money and affecting
fundamental rights of citizens. The highly politicized federal prosecution and
conviction of Georgia Thompson for mail and wire fraud based on her alleged
deprivation of the public and the State of her “honest services,” in violation of 18 US.C.
§§1341 and 1346, potentially imposes a profound risk of criminal prosecution on AFT-W
members in the routine exercise of their duties and responsibilities.

Georgia Thompson was a State procurement section chief, which is a civil service
position. In 2005, she presided over a committee selecting a State travel agent to fulfill
the needs of about forty percent of the State’s annual travel budget. The government
prosecuted Ms. Thompson because two executives of the travel agency which was
selected each had donated $10,000 to the re-election campaign of the Democratic
Governor. The government’s unsupported theory was that Ms. Thompson influenced
the travel contract selection of the Governor’s benefactors to gain political advantage for
her supervisors and to ensure her own job security. A jury found that Ms. Thompson
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had criminally steered the travel contract to the winning agency, using a State
administratively-sanctioned procedure seeking the “best and final offer” from the
competing applicants for the state contract. Although the winning agency was the low
bidder for the State’s contract, members of the selection committee had preferentially
rated other competitors and Ms. Thompson invoked the process to award the contract
to the low bidder.

According to the Seventh Circuit Court of Appeals, which reversed the
conviction, there was no quid pro quo involved and there was not “so much as a whiff of
a kickback or any similar impropriety” in the contract choice. Further, there was no
dispute that Georgia Thompson had no knowledge about the travel agents’ donations
to the Governor, which had been properly disclosed and reported. Three months after
the decision to award the State travel contract, Ms. Thompson received a meager $1,000
raise through normal civil-service processes. The prosecuting U.S, Attorney Steven
Biskupic portrayed this raise as Ms. Thompson's “private gain” from having criminally
skewed the contract award to the Governor's political donor.

As characterized by the Court of Appeals, the government based its prosecution
of Ms. Thompson on the theory that “any public employee’s knowing deviation from
state procurement rules is a federal felony, no matter why the employee chose to bend
the rules, as long as the employee gains in the process.” Immediately after the Court
heard oral argument, it reversed the conviction and Ms. Thompson’s 18-month sentence
and ordered her released from federal prison. A panel of three Court of Appeals judges
issued a blistering opinion that highlighted the paucity of evidence against Ms.
Thompson and the shaky basis of the prosecution. United States v. Thompson, 484 F.3d
877 (72 Cir. 2007). At oral argument, one judge announced that the government's
“evidence is beyond thin.” In its opinion, the Court assailed the prosecution:

The prosecutor’s theory, which the jury accepted, is that Thompson deprived
Wisconsin of her “honest services” - that is, of her duty to implement state law
the way the administrative code laid it down, with only 300 of 1,000 points
apportioned according to price, while 200 points were available to the best-
looking or most mellifluous oral presenter, even if Thompson deemed that
allocation silly or counterproductive.

[T]hat approach has the potential to turn violations of state rules into federal
crimes. When the Supreme Court reverses a court of appeals, it is apt to say (as
the prosecutor says about Thompson) that public officials have failed to
implement the law correctly. Does it follow that judges who are reversed have
deprived the United States of their honest services and thus committed mail
fraud?
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United States v. Thompson, 484 F.3d at 882.

Like Georgia Thompson, State employees represented by AFT-W daily perform a
myriad of official functions, including the administration and oversight of State
government benefits, funds, licenses, as well as oversight of private business in which
the public has an interest. Their work can unknowingly benefit political friends of their
supervisors and eventually result in their advancement or a raise for their job well done.

The AFT-W affiliate Wisconsin Professional Employees Council, Local 4848
(WPEC) represents approximately 4,750 members employed by various state agencies
in professional fiscal and staff services, such as procurement specialists, accountants,
auditors, financial examiners, revenue agents, tax specialists, licensing examiners and
program coordinators, WPEC member real estate specialists in the State Department of
Transportation acquire and condemn real property and make property value
assessments of such properties. Procurement specialists and purchasing agents, who
are employed by a number of State agencies, may typically award many state contracts
involving less than $25,000, based on a simplified bidding process. They may execute
contracts for larger amounts without using a Request for Proposal process. In those
circumstances, procurement specialists and purchasing agents exercise their discretion
and professional judgment in recommending such contract awards.

The more than 1,500 members of Wisconsin Science Professionals, Local 3732
(WSP) are employed by the State of Wisconsin in occupations related to fishery,
forestry, wildlife, and parks. WSP member hydrogeologists, toxicologists, biologists,
waler resource management specialists, waste water specialists, air management
specialists, and others prepare environmental impact statements. These statements are
important factors in the granting of various state permits for construction and
development on lands and waterways within the State. Waste management specialists
employed by the Department of Natural Resources, the Department of Transportation,
and the Department of Agriculture, Trade & Consumer Protection award consulting
contracts through three-person committees. These contracts govern repairs to
contaminated land and are valued up to $250,000.

Many other classifications of employees represented by AFT-W affiliates exercise
their independent judgment and discretion in ways that have significant economic
impact on citizens and businesses involved in various activities within the State of
Wisconsin. For example, chemists employed by the Department of Natural Resources
are responsible for laboratory certification or registration and effectively issue business
licenses. Revenue field auditors assess taxes owed by entities and have discretion to
reach agreement on tax issues for amounts not exceeding $50,000 in tax per issue.



338

Honorable John Conyers, Jr., Chair

U.S. House of Representatives, Committee on the Judiciary
QOctober 10, 2007

Page 4

Financial examiners audit the records of insurance companies and make decisions
whether capital rations, reserves and liquidity are sufficient to insure the companies’
solvency. Financial examiners employed by the Department of Financial Institutions
exercise their professional judgment to audit state-licensed banks and credit unions to
insure that losses and uncollected credits are properly reported and that banks maintain
a proper ratio between capital savings and capital borrowed. Consumer credit
examiners process licenses, conduct examinations and handle consumer complaints
regarding state-licensed, financial services companies. State public defenders negotiate
plea deals for indigent clients who may have some relation, familial or otherwise, with
political donors.

The experience of Georgia Thompson poses unique and limitless risks for these
and other state employees. State employees, like employees in the private sector, have
legitimate and weighty inferests in their job security and in the satisfaction of their
supervisors. The government’s theory of Ms. Thompson's federal criminal liability,
predicated on an employee’s actions “intended to cause political advantage for her
supervisors” and “help her job security,” potentially impugns with criminal scienter an
employee’s routine, discretionary actions whenever those actions cause significant
public benefits, resources, or funds to redound to a political donor or supporter of the
employee’s superior. The sole fact that an affected party is a political donor to an
employee’s superior should never by itself create any inference that the employee
denied the public and the state her honest services. Such prosecution has a chilling
effect on the daily work of State government due to legitimate employee fears that the
routine performance of their duties may subject them to prosecutorial scrutiny and
potential criminal liability.

Further, the Thompson prosecution under wire and mail fraud subverts a
constitutional doctrine that provides immunity to public officials. Such immunity is
designed precisely to protect their ability to exercise their professional judgment in
discretionary acts.

In addition, the context of the prosecution of Ms, Thompson was a dangerous
mix of partisan electoral politics. Following Ms. Thompson's release after four months
in federal prison, the New York Times editorialized that U.S. Attorney Biskupic had
“turned a flimsy case into a campaign issue that nearly helped Republicans win a
pivotal governor’s race.” Biskupic brought Ms. Thompson to trial in his jurisdiction in
the Eastern District of Wisconsin (Milwaukee), although Ms. Thompson lived and
worked in state government in the Western District (Madison). In the fall of 2005,
Biskupic publicly announced his ongoing investigation of Ms. Thompson, who was
indicted in January 2006. The trial began that summer and Ms. Thompson was
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sentenced in September, before the gubernatorial election in November. The local press
reports that, during that time, the Republican party spent millions of dollars on
advertising portraying Ms. Thompson as a symbol of corruption in the administration
of the incumbent Democratic governor.

Ms. Thompson's excruciating experience highlights the need for reform of the
federal wire and mail fraud statutes to clarify and narrow the elements of the crime of
honest services mail fraud. To defend herself and her good name, Ms. Thompson spent
approximately $360,000, exhausting her life savings, losing her job and losing her home.
Law-abiding state employees whose daily work and decision-making potentially puts
them at the same risk should not work in fear that they too will become political pawns
in high-stakes federal, criminal prosecutions serving dubious prosecutorial goals. The
Seventh Circuit addressed the need for law reform:

This prosecution, which led to the conviction and imprisonment of a civil servant
for conduct that, as far as this record shows, was designed to pursue the public
interest as the employee understood it, may well induce Congress to take
another look at the wisdom of enacting ambulatory criminal prohibitions.
Haziness designed to avoid loopholes through which bad persons can wriggle
can impose high costs on people the statute was not designed to catch,

ULS. v. Thompson, 484 F.3d at 884.

Please enter this statement into the record of the forthcoming Committee hearing
on this matter. Thank you for the opportunity to address this matter on behalf of the
‘Wisconsin State employee members of the AFT-Wisconsin. As an advocate for over
6,500 professional state employees, AFT-W seeks to ensure that state employees can
perform their jobs and engage in the lawful exercise of their professional judgment
without fear of ambiguous, politically-motivated federal criminal prosecution.



340

Honorable John Conyers, Jr., Chair

U.S. House of Representatives, Committee on the judiciary
October 10, 2007

Page 6

Very truly yours,

HAWKS QUINDEL EHLKE & PERRY, S.C.

By%

Timothy E. Hawks
thawks@hgeplaw.com
B. Michele Sumara
i msumara@hgeplaw.com

ce:
Andy Gussert, President AFT-Wisconsin
Art Foeste, Sr. Vice President, AFT-Wisconsin
Gary Steffen, President, Wisconsin Science Professionals
Steve Phillips, President, Wisconsin State Public Defenders Association
Greg Georg, President, Wisconsin Professional Employees Council
John Schettle, President, Wisconsin Physician & Dentist Association
Jeff Richter, President, Professional Employees in Research, Statistics & Analysis
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Ms. LOFGREN. And I just want to raise that issue because when
we started out on this inquiry, I will confess, I thought we were
going to find some ineptness and some bungling. I never really be-
lieved that we would uncover something that looked very seriously
wrong and people who, because they were going to risk their job,
brought prosecutions that should not have been brought.

And then, of course, that brings us to the question: What about
the people who did not lose their jobs? What did they do?

And the case of Ms. Thompson is a pretty stark one. I mean, as
this letter indicates, the Republican Party sent millions of dollars
advertising Ms. Thompson as a symbol of corruption of the incum-
bent Democratic regime, but when her case was heard on appeal,
the appellate court, the Seventh Circuit, described the govern-
ment’s evidence as, “beyond thin,” and described the legal theories
of the prosecution as “preposterous,” and the very day of oral argu-
ments ordered that she be released from custody.

So my question, Mr. Attorney General and Mr. Jones, are you fa-
miliar with another case where the appellate court on the day of
the oral arguments orders the appellant released with this kind of
description of the prosecution?

Mr. THORNBURGH. Pretty unusual, I must say.

Mr. JONES. I think it would be extremely unusual.

Ms. LOFGREN. Well, it just seems to me it looks not right, and
I would hope—first, let me say, Mr. Attorney General, that politi-
cally we are not aligned, but I do respect your integrity and you
are what we always thought of on my side of the aisle as an honest
conservative and that you would stay here today and speak as you
have in an effort to really, I think, save the country from a souring
and a corruption of the prosecution process is really in keeping
with your reputation as an honest conservative, and I appreciate
it. It cannot be easy to do. I appreciate that you have done this.

And I hope that all of us in the Congress will get a grip. It is
time to stop defending the indefensible and time to clean up some-
thing that appears to have seriously damaged the integrity of the
judicial system, which is core to our free society.

And with that, Mr. Chairman, I would like to yield the balance
of my time to the gentleman from Alabama, Mr. Artur Davis.

Mr. Davis. Thank you, Ms. Lofgren.

Let me turn to another aspect of this case that has raised ques-
tions and ask unanimous consent to introduce a Time magazine ar-
ticle, October 4 of this year, called Selective Justice in Alabama.

Lanny Young, Mr. Jones, you will recall, in addition to Nick Bai-
ley, was the government’s other principal witness against Don
Siegelman. Mr. Young indicated that he had bribed Siegelman and
a number of Siegelman staffers for a number of years.

According to the Time magazine article, which relies on FBI
302s, documents turned over to defense lawyers, in May of 2002,
Mr. Young met with the U.S. attorney’s office, met with individuals
from the Attorney General’s office and made a series of allegations
against Republican officeholders, one of them, one of the senators
from my state, another one, the former Attorney General who is
now a Federal judge.

He indicated that he had laundered campaign contributions for
them illegally. He indicated that he had made contributions in vio-
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lation of Federal campaign finance laws. Quote from the story,
“Several people involved in the Siegelman case who spoke to Time
say prosecutors were so focused on going after Siegelman that they
showed almost no interest in tracking down what Young said about
apparently illegal contributions to Sessions, Pryor, other well-
known figures in the Alabama GOP, and even a few of the safe
Democrats.”

In other words, no matter what Lanny Young said, the only thing
that the government wanted to hear about was that which related
to Don Siegelman. Quote from the story, “It just did not seem like
that was ever going to happen,” that being an investigation of the
others, “said an individual present during key parts of the inves-
tigation. Sessions and Pryor were on the home team.”

One of two things happens here, it seems to me. Either the gov-
ernment did not even look into the allegations against these other
individuals, which raises an obvious question of selectiveness, or
more likely this, they concluded very quickly that Lanny Young
was a liar who could not be trusted, and that what he said about
our f§ena‘cor and our Attorney General had no corroboration, no
proof.

I will direct this question to Mr. Thornburgh and Mr. Jones as
a former Attorney General and a former U.S. attorney. Does the
government not have ethical obligations to not put someone on the
stand who appears to be a noncredible witness?

And, Mr. Thornburgh, would you be troubled if the government
brought a case based on someone who had made allegations that
appeared to conclusively be disproved?

Mr. ScotT. Can I ask the witnesses to respond briefly? The gen-
tleman’s time has expired.

Mr. THORNBURGH. Yes.

Mr. JONES. Yes.

Mr. ScotT. The gentleman from Tennessee?

Mr. CoHEN. Thank you, Mr. Chairman.

I am concerned about these cases that have been raised, pretty
much so, but I would like to turn our discussion to a case in Mis-
sissippi that Chairman Scott mentioned in his opening statement,
a case that raises serious questions of selective prosecutions.

The Committee has received letters from Mississippi Supreme
Court Justice Oliver Diaz, as well as Mississippi trial lawyer Paul
Minor and Mississippi attorney and former judge John Whitfield,
detailing the facts of their prosecutions in Mississippi. They all be-
lieve these have been politically motivated. And it is mentioned in
Justice Diaz’s letter that John Grisham, a distinguished author,
former member of the Mississippi House of Representatives, has
written a lot about Mississippi in fiction. It looks like something
that is even more scary. It looks like a tale of intrigue, of political
incest in the highest orders and places of the Mississippi Justice
Department, and attempts to get even with folks on the other side
of the aisle.

I would like first to ask unanimous consent that the three letters
that we have received from the justice, the attorney and the former
judge be included in the record.

Mr. Scort. Without objection.

[The information referred to follows:]
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October 22, 2007
House Judiciary Committce
Dear Committee Members:

I am writing to you because you are the only people who can help me prove that the Bush
Justice Departments prosecution of me and Justice Oliver Diaz, Jr., and Judges Wcs Teel
and John Whitfield was politically motivated. I believe we were selectively prosecuted
because of my political affiliation with and contributions to the Mississippi and National
Democratic parties. In order to explain to you why I believe that we were the subject of
selective prosecution as part of what now appears to have been a nation-wide conspiracy
by the Bush Justice Department to dry up funding for Democratic candidates, I must first
give you some background of our case.!

Prior to my prosecution, I was a successful attorney on the Mississippi Gulf coast
specializing in mass tort litigation, including asbestos cases, cases against Bridgestone-
Firestone, Ford Motor Company, and probably most notably, lawsuits against the major
tobacco companics.? For cxamplc, the tobacco litigation gencratcd more than $70 million
dollars in fees for my law firm. 1 was active in both the Mississippi and American Trial
Lawyers Associations. Because my father, Bill Minor, was a journalist and civil rights
activist, [ was brought up to take thc plight of the disenfranchised and politically
oppressed seriously. As a result of my father’s influence as a role model, 1 became
actively involved in politics and was cofounder and chairman of the board of the South
Mississippi Legal Services Association for years until it was disbanded in 2002 under the
Bush, Jr. administration.

From 1996-2003, I gave more than a hal{-million dollars to Democratic candidates both
locally and nationally, including a substantial sum to John Edwards so that he could run
for president.

' Roger Shuler, a journalist from Alabama, has for the last month or so written over forty
articles giving a factual and legal account of my case. He sets forth the history and the
bizarre legal rulings of the judge in considerable detail. Anyone who is interested in the
case can read Mr. Shulers analysis on line at his Internet blog, the Legal Schnauzer. In
addition to providing an excellent analysis of my case, Mr. Shuler has also written
articles on former Gov, Don Siegelman's case, Georgia Thompson's case, and the cases of
others whom the Bush Justice Department may have selectively prosecuted. Mr. Shuler is
an extraordinary example of the unpaid citizen journalist who now exists on the Internet.
I cannot thank him enough for taking the time to interest himself in my case to the extent
of reading the thousands of pages of transcripts and spending the time to research and
analyze on his own the confusing legal issues of my case.

* Roger Shuler notes that both Don Siegelman and | have a“fascinating connection which
involves a history of taking on the tobacco industry-and coming out on top'Legal
Schnauzer,‘Siegelman, Minor, and Tobacco;’ October 2, 2007, Index 16.
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As a result of the success of the mass tort litigation in Mississippi, in 2000 the U.S.
Chamber of Commerce made a decision to target members of the Mississippi Supreme
Court who were perceived to be anti-business and to elect judges who favored tort
reform. In an unprecedented move,” the Chamber spent more than one million dollars
supporting four pro-business judicial candidates all the while attempting to disguise the
source of its funds. The Wall Street Journal’s Jim VandeHei described the Chamber's
tactic in an article entitled*Political Cover: Major Business Lobby Wins Back Its Clout
By Dispensing Favors-Same Members Can Hide Behind Chamber's Name to Pursue
Private EndsTargeting ‘Unfriendly Judge$, Wall Street Journal, September 11, 2001, p.
Al, The Chamber solicited major corporate fundcrs who had been plagued by class-
action suits, tort liability and other high damage legal awards, and asked them to fund an
elections effort to defeat attorneys general and judges viewed as pro trial lawyer. The
Chamber would cloak the identitics of the corporations and would do its best to keep its
own involvement from the public. Public Citizen, Tom Donohue U.S. Chamber of
Commerce President Oversees Renegade Corporations While Pushing for Limits to
Corporate Accountability, Feb. 2005. See also, Scott Horlon,"A Minor Injustice’, Harper’s
Magazine, October 3, 2007, Index 4.

A particular target of the Chamber was Justice Oliver Diaz, Jr., a Supreme Court Justice
who had been appointed by Democratic governor Ronnic Musgrove to fill a vacancy on
the Court. Ads paid for by the Chamber began to appear attacking Diaz for taking more
than $100,000 in trial lawyer donations. DiazZs opponent, Keith Starrett, with the help of
pro-business interests and the Chamber, outspent Diaz by more than $500,000, making
the 2000 judicial election by far the most expensive in Mississippi history at that time.
Diaz beat Starrett; however, by the end of the campaign, he was deeply in debt. I played
an active role in raising moncy to help Diaz retire his campaign debt, including signing
the loan guarantee which became the subject of my later prosecution and that of Justice
Diaz by the DOJ.

At this point, 